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Prospectus Supplement
(to Prospectus dated May 9, 2017)

Up to $21,000,000 of Shares of Common Stock and
354,430 Shares of Common Stock
This prospectus supplement relates to the issuance and sale of up to $21,000,000 of shares of common stock, $0.00001 par value per share, of
Conformis, Inc., a Delaware corporation, that we may sell to Lincoln Park Capital Fund, LLC, or Lincoln Park, from time to time pursuant to the purchase
agreement dated December 17, 2018, or the Purchase Agreement, that we have entered into with Lincoln Park, and an additional 354,430 shares of common
stock being issued to Lincoln Park as commitment shares under the Purchase Agreement. See "Lincoln Park Transaction" for a description of the Purchase
Agreement and additional information regarding Lincoln Park. Lincoln Park is an "underwriter" within the meaning of Section 2(a)(11) of the Securities Act.
The purchase price for the Purchase Shares will be based upon formulas set forth in the Purchase Agreement depending on the type of purchase notice we
submit to Lincoln Park from time to time. We will pay the expenses incurred in registering the shares of common stock, including legal and accounting fees.
See "Plan of Distribution."
Our common stock is traded on The Nasdaq Global Select Market under the trading symbol "CFMS." The last reported sales price of our common stock
on The NASDAQ Global Select Market on December 17, 2018 was $0.473 per share.

Investing in our common stock involves significant risks. See "Risk Factors" beginning on page S-4 of this prospectus
supplement and on page 2 of the accompanying prospectus, as well as the information under the caption "Risk Factors" in
our Annual Report on Form 10-K for the year ended December 31, 2017 and in the other documents incorporated by
reference into this prospectus supplement and the accompanying prospectus for a discussion of the factors you should
carefully consider before investing in our common stock.
Neither the Securities and Exchange Commission, or the SEC, nor any state securities commission has approved or disapproved of these securities
or passed upon the adequacy or accuracy of this prospectus supplement or the accompanying prospectus. Any representation to the contrary is a
criminal offense.
The date of this prospectus supplement is December 18, 2018.
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We have not authorized anyone to provide any information or to make any representations other than those contained or incorporated by
reference in this prospectus supplement or the accompanying prospectus. We do not take responsibility for, and can provide no assurance as to the
reliability of, any other information that others may give you. This prospectus supplement and the accompanying prospectus are an offer to sell only
the shares offered hereby, but only in jurisdictions where it is lawful to do so. The information contained in this prospectus supplement, the
accompanying prospectus and the documents incorporated by reference is accurate only as of their respective dates. Our business, financial condition,
results of operations and prospects may have changed materially since those dates.
For investors outside the United States: We have not done anything that would permit this offering or possession or distribution of this prospectus
supplement or the accompanying prospectus in any jurisdiction where action for that purpose is required, other than in the United States. Persons
outside the United States who come into possession of this prospectus supplement or the accompanying prospectus must inform themselves about, and
observe any restrictions relating to, the offering of the shares of common stock and the distribution of this prospectus supplement and the accompanying
prospectus outside the United States.
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ABOUT THIS PROSPECTUS SUPPLEMENT
This document is in two parts. The first part is this prospectus supplement, which describes the specific terms of the offering and also supplements, adds
to and updates information contained in the accompanying prospectus and the documents incorporated by reference into the accompanying prospectus. The
second part is the accompanying prospectus, which provides more general information, some of which may not apply to this offering. You should read this
entire document, including the prospectus supplement, the accompanying prospectus and the documents incorporated herein by reference. In the event that
the description of this offering varies between this prospectus supplement and the accompanying prospectus, you should rely on the information contained in
this prospectus supplement. To the extent the information included or incorporated by reference in this prospectus supplement differs or varies from the
information included or incorporated by reference in the accompanying prospectus, the information included or incorporated by reference in this prospectus
supplement updates and supersedes such information.
This prospectus supplement contains summaries of certain provisions contained in some of the documents described herein and therein, but reference is
made to the actual documents for complete information. All of the summaries are qualified in their entirety by the actual documents. Copies of some of the
documents referred to herein have been filed, will be filed or will be incorporated by reference as exhibits to the registration statement of which this
prospectus supplement is a part, and you may obtain copies of those documents as described below under the section entitled "Where You Can Find More
Information."
We further note that the representations, warranties and covenants made by us in any agreement that is filed as an exhibit to any document that is
incorporated by reference herein were made solely for the benefit of the parties to such agreement, including, in some cases, for the purpose of allocating risk
among the parties to such agreements, and should not be deemed to be a representation, warranty or covenant to you. Moreover, such representations,
warranties or covenants were accurate only as of the date when made. Accordingly, such representations, warranties and covenants should not be relied on as
accurately representing the current state of our affairs.
This prospectus supplement and the accompanying prospectus contain, or incorporate by reference, forward-looking statements. Such forward-looking
statements should be considered together with the cautionary statements and important factors included or referred to in this prospectus supplement, the
accompanying prospectus and the documents incorporated herein and therein by reference. Please see "Cautionary Note Regarding Forward-Looking
Statements" in this prospectus supplement and "Forward-Looking Statements" in the accompanying prospectus.
For purposes of this prospectus supplement and the accompanying prospectus, references to the terms "we," "us," "our," "Conformis," and "the Company"
refer to Conformis, Inc., a Delaware corporation, and its consolidated subsidiaries, unless the context otherwise requires.
MARKET, INDUSTRY AND OTHER DATA
This prospectus supplement and the accompanying prospectus, including the information incorporated by reference herein and therein, contain
estimates, projections and other information concerning our industry, our business, and the markets for certain products, including data regarding the
estimated size of those markets, their projected growth rates and the incidence of certain medical conditions. Information that is based on estimates, forecasts,
projections or similar methodologies is based on a number of assumptions and is inherently subject to uncertainties, including those described in "Risk
Factors" and elsewhere in this prospectus supplement, the accompanying prospectus and the documents incorporated by reference herein and therein, and
actual events or circumstances may differ materially from events and circumstances reflected in this information. You are cautioned not to give undue weight
to such estimates, projections and other information.
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Unless otherwise expressly stated, we obtained this industry, business, market and other data from reports, research surveys, studies and similar data
prepared by third parties, industry, medical and general publications, government data and similar sources. In some cases, we do not expressly refer to the
sources from which this data is derived. In that regard, when we refer to one or more sources of this type of data in any paragraph, you should assume that
other data of this type appearing in the same paragraph is derived from the same sources, unless otherwise expressly stated or the context otherwise requires.
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PROSPECTUS SUPPLEMENT SUMMARY
This summary highlights selected information contained elsewhere in this prospectus supplement, or the accompanying prospectus or
incorporated by reference in this prospectus supplement and the accompanying prospectus. This summary is not complete and does not contain all of
the information that you should consider before investing in our common stock. You should read the entire prospectus supplement, the accompanying
prospectus and the documents incorporated in this prospectus supplement and the accompanying prospectus carefully, before making an investment
decision.
Our Business
We are a medical technology company that uses our proprietary iFit Image-to-Implant technology platform to develop, manufacture and sell joint
replacement implants that are individually sized and shaped, which we refer to as customized, to fit each patient's unique anatomy. The worldwide
market for joint replacement products is approximately $17.5 billion annually and growing, and we believe our iFit technology platform is applicable
to all major joints in this market. We offer a broad line of customized knee implants designed to restore the natural shape of a patient's knee. In clinical
studies, iTotal CR, our cruciate-retaining total knee replacement implant and best-selling product, demonstrated superior clinical outcomes, including
better function and greater patient satisfaction compared to off-the-shelf implants. A study published in May 2018 in The Journal of Knee Surgery, a
peer-reviewed orthopedic journal, entitled "In Vivo Tibial Fit and Rotational Analysis of a Customized, Patient-Specific TKA versus Off-the-Shelf
TKA," indicated that the iTotal CR knee replacement implant provided better rotational alignment and tibial fit compared to off-the-shelf implants
(i.e., non-customized). We provided financial support for this study and the author is a paid consultant of ours on other matters. In addition, in a
February 2018 report from Beyond Compliance, results were presented summarizing four year data from the England and Wales National Joint Registry
("Registry") demonstrating high survivorship in patients treated with the iTotal CR knee replacement implant, specifically the data showed a low
cumulative percent revision of 0.5% for Conformis patients as compared with 1.9% for all total knee replacement patients.
On August 1, 2018, we announced the limited commercial launch of our Conformis Hip System for primary total hip replacement. We plan to
announce the expected timing for a complete commercial launch in the first half of 2019.
Our iFit technology platform comprises three key elements:
•

iFit Design, our proprietary algorithms and computer software that we use to design customized implants and associated single-use,
patient-specific instrumentation, which we refer to as iJigs, based on a computed tomography, or CT, scan of the patient and to prepare a
surgical plan customized for the patient that we call iView.

•

Fit Printing, a three-dimensional, or 3D, printing technology that we use to manufacture iJigs and that we may extend to manufacture
certain components of our customized knee replacement implants.

•

iFit Just-in-Time Delivery, our just-in-time manufacturing and delivery capabilities.

We believe our iFit technology platform enables a scalable business model that greatly lowers our inventory requirements, reduces the amount of
working capital required to support our operations and allows us to launch new products and product improvements more rapidly, as compared to
manufacturers of off-the-shelf implants.
All of our joint replacement products have been cleared by the FDA under the premarket notification process of Section 510(k) of the Federal
Food, Drug, and Cosmetic Act, or the FDCA, and all of our knee replacement products have received certification to CE Mark. We market our products
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to orthopedic surgeons, hospitals and other medical facilities and patients. We use direct sales representatives, independent sales representatives and
distributors to market and sell our products in the United States, Germany, the United Kingdom and other markets.
Our Corporate Information
We were incorporated under the laws of the State of Delaware in 2004. Our principal executive offices are located at 600 Technology Pk. Drive,
4th Floor, Billerica, MA 01821, and our telephone number is (781) 345-9001. Our website is http://www.Conformis.com. The information on, or that
can be accessed through, our web site is not part of this prospectus supplement.
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THE OFFERING
Common
stock
offered by
us

• 354,430 shares of common stock issued to Lincoln Park as consideration for its commitment to
purchase shares of our common stock under the Purchase Agreement, or the Commitment Shares. We
will not receive any cash proceeds from the issuance of these commitment shares.
• Up to $21,000,000 of shares of our common stock we may sell to Lincoln Park from time to time over
the next 36 months, at our sole discretion, in accordance with the Purchase Agreement.

Common
stock
outstanding
before the
offering
63,289,845 shares
Common
stock to be
outstanding
after the
offering

75,941,485 shares, assuming sale of 12,297,210 shares at a price of $0.473 per share, which was the
closing price of our common stock on the Nasdaq Global Select Market on December 17, 2018. The
actual number of shares issued will vary depending on the sales prices under this offering, but will not
be greater than 12,651,640 representing 19.99% of the shares of Common Stock outstanding on the date
of the Purchase Agreement, unless in accordance with Nasdaq Market rules.

Use of
proceeds

We currently intend to use any proceeds that we receive from sales to Lincoln Park under the Purchase
Agreement for general corporate purposes, which may include research and development costs, sales
and marketing costs, clinical studies, manufacturing development, the acquisition or licensing of other
businesses or technologies, repayment and refinancing of debt, working capital and capital
expenditures. There can be no assurance that we will sell $21 million of shares of our common stock to
Lincoln Park pursuant to the Purchase Agreement. See "Use of Proceeds" on page S-9 of this prospectus
supplement.

Risk factors

You should carefully consider the information set forth in this prospectus and, in particular, the specific
factors set forth in the "Risk Factors" section beginning on page S-4 of this prospectus supplement
before deciding whether or not to invest in our common stock.

NASDAQ
Global
Select
Market
Symbol

"CFMS"
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RISK FACTORS
An investment in our common stock involves a high degree of risk. Before deciding whether to invest in our common stock, you should consider carefully
the risks described below and those described in our Annual Report on Form 10-K for the year ended December 31, 2017 and our Quarterly Reports on
Form 10-Q for the quarters ended March 31, 2018, June 30, 2018 and September 30, 2018. You should carefully consider the risks described therein and the
other information in this prospectus supplement before you decide to invest in our common stock. Such risks and uncertainties are not the only ones we face.
Additional risks and uncertainties not presently known to us or that we currently deem immaterial may also affect us. If any of those risks were to occur, our
financial condition, operating results and prospects, and the market price of our common stock would likely decline and you could lose all or part of your
investment.
Risks Related to this Offering
The sale or issuance of our common stock to Lincoln Park may cause dilution and the sale of the shares of common stock acquired by Lincoln Park, or the
perception that such sales may occur, could cause the price of our common stock to fall.
On December 17, 2018, we entered into the Purchase Agreement with Lincoln Park, pursuant to which Lincoln Park has committed to purchase up to
$21,000,000 of our common stock. Upon the execution of the Purchase Agreement, we issued 354,430 Commitment Shares to Lincoln Park as a fee for its
commitment to purchase shares of our common stock under the Purchase Agreement. The remaining shares of our common stock that may be issued under the
Purchase Agreement may be sold by us to Lincoln Park at our discretion from time to time over a 36-month period commencing after the satisfaction of
certain conditions set forth in the Purchase Agreement, including the registration statement that includes this prospectus is effective. The purchase price for
the shares that we may sell to Lincoln Park under the Purchase Agreement will fluctuate based on the price of our common stock. Depending on market
liquidity at the time, sales of such shares may cause the trading price of our common stock to fall.
We generally have the right to control the timing and amount of any future sales of our shares to Lincoln Park. Additional sales of our common stock, if
any, to Lincoln Park will depend upon market conditions and other factors to be determined by us. We may ultimately decide to sell to Lincoln Park all,
some, or none of the additional shares of our common stock that may be available for us to sell pursuant to the Purchase Agreement. If and when we do sell
shares to Lincoln Park, after Lincoln Park has acquired the shares, Lincoln Park may resell all, some or none of those shares at any time or from time to time in
its discretion. Therefore, sales to Lincoln Park by us could result in substantial dilution to the interests of other holders of our common stock. Additionally,
the sale of a substantial number of shares of our common stock to Lincoln Park, or the anticipation of such sales, could make it more difficult for us to sell
equity or equity-related securities in the future at a time and at a price that we might otherwise wish to effect sales.
Investors may experience dilution of their ownership interests because of the future issuance of additional shares of our common stock.
As of September 30, 2018, there were options to purchase 3,213,087 shares of our common stock at a weighted average exercise price of $6.40 per share
and warrants exercisable for 28,926 shares of our common stock at a weighted average exercise price of $9.80 per share outstanding. The exercise of
outstanding stock options and warrants may result in further dilution of your investment. We expect to issue additional equity awards to compensate
employees, consultants, and directors, and may issue additional shares to raise capital, to acquire other companies or technologies, to pay for services, or for
other corporate purposes. Any such issuances will have the effect of diluting the interest of current
S-4
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stockholders. The future issuance of any such additional shares of common stock may create downward pressure on the trading price of the common stock.
There can be no assurance that we will not be required to issue additional shares, warrants, or other convertible securities in the future in conjunction with
any capital raising efforts, including at a price (or exercise prices) below the price at which shares of our common stock are currently quoted on the Nasdaq
Global Select Market.
Because we do not intend to declare cash dividends on our shares of common stock in the foreseeable future, stockholders must rely on appreciation of the
value of our common stock for any return on their investment.
We have never declared or paid cash dividends on our capital stock. We currently intend to retain all of our future earnings, if any, to finance the
operation, development and growth of our business. Furthermore, our current debt agreement with Oxford Finance, LLC, or Oxford, places restrictions on our
ability to pay dividends and any future debt agreements may also preclude us from paying or place restrictions on our ability to pay dividends. As a result,
capital appreciation, if any, of our common stock will be your sole source of gain with respect to your investment for the foreseeable future.
If we fail to regain compliance with the requirements for continued listing on the Nasdaq Global Select Market, our common stock could be delisted from
trading, which would adversely affect your ability to sell our stock in the public market, the liquidity of our common stock and our ability to raise
additional capital.
Our common stock is currently listed for quotation on the Nasdaq Global Select Market. We are required to meet specified financial requirements in order
to maintain our listing on the Nasdaq Global Select Market. On November 13, 2018, we received a deficiency letter from the Listing Qualifications
Department, or the Staff, of The Nasdaq Stock Market notifying us that, for the last 30 consecutive business days, the bid price for our common stock had
closed below the minimum $1.00 per share requirement for continued inclusion on The Nasdaq Global Select Market. We were provided an initial period of
180 calendar days, or until May 12, 2019, to regain compliance with the listing requirements. If, at any time before May 12, 2019, the bid price for our
common stock closes at $1.00 or more for a minimum of 10 consecutive business days we may be eligible to regain compliance with the minimum bid
requirement. Under certain circumstances, Nasdaq could require that the minimum bid price exceed $1.00 for more than ten consecutive days before
determining that we comply with Nasdaq's continued listing standards. If in the future we fail to satisfy the Nasdaq Global Select Market's continued listing
requirements, we may transfer to the OTC Bulletin Board. Any potential delisting of our common stock from the Nasdaq Global Select Market would make it
more difficult for stockholders to sell our stock in the public market and would likely result in decreased liquidity, limited availability of market quotations
for shares of our common stock, limited availability of news and analyst coverage regarding our company, a decreased ability to issue additional securities
and increased volatility in the price of our common stock. The delisting of our common stock from the Nasdaq Global Select Market would also be an event
of default under the Purchase Agreement, and we could not sell any additional shares to Lincoln Park after such delisting.
Risks related to our financial position
Our existing and any future indebtedness could adversely affect our ability to operate our business.
On January 6, 2017, we entered into the 2017 Secured Loan Agreement with Oxford and accessed $15 million under the Term A Loan at closing and an
additional $15 million under Term B Loan on June 30, 2017, causing the outstanding principal balance owing to Oxford to be an aggregate $30 million as of
September 30, 2018. In connection with incurring the Oxford debt, the Company granted Oxford a security interest in substantially all of its assets, including
its cash and its intellectual property. On December 13, 2018, we and Oxford entered into an Amendment to the 2017 Secured Loan Agreement (together with
the 2017 Secured Loan Agreement, the Amended 2017 Secured Loan Agreement) reducing certain revenue milestones that we are required to satisfy
beginning in January
S-5
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2019 and permitting the partial repayment of the term loans. In connection with the Fifth Amendment, we repaid $15 million in aggregate principal amount
under the term loans, bringing the total outstanding principal balance owed to Oxford to an aggregate of $15 million. The credit facility includes events of
default, the occurrence and continuation of which could cause interest to be charged at the rate that is otherwise applicable plus 5.0% and would provide
Oxford, as collateral agent with the right to exercise remedies against us and the collateral securing the credit facility, including foreclosure against assets
securing the credit facilities, including our cash. These events of default include, among other things, our failure to pay any amounts due under the credit
facility, a breach of covenants under the credit facility, our failure to meet defined measures of financial performance, the Company's insolvency, a material
adverse change, the occurrence of any default under certain other indebtedness in an amount greater than $500,000, one or more judgments against us in an
amount greater than $500,000, a material adverse change with respect to any governmental approval and any delisting event.
S-6
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CAUTIONARY STATEMENT REGARDING FORWARD-LOOKING STATEMENTS
This prospectus supplement, the accompanying prospectus and the information incorporated by reference herein and therein include "forward-looking
statements" within the meaning of Section 27A of the Securities Act and Section 21E of the Exchange Act that involve substantial risks and uncertainties.
Any forward-looking statements presented in this prospectus supplement, the accompanying prospectus or the information incorporated by reference herein
and therein, or which management may make orally or in writing from time to time, are based on management's beliefs and assumptions made by, and
information currently available to, management. All statements, other than statements of historical facts, contained or incorporated by reference in this
prospectus supplement and the accompanying prospectus, including statements regarding our strategy, future operations, future financial position, future
revenue, projected costs, prospects, plans and objectives of management and expected market growth are forward-looking statements. These statements
involve known and unknown risks, uncertainties and other important factors that may cause our actual results, performance or achievements to be materially
different from any future results, performance or achievements expressed or implied by the forward-looking statements.
In some cases, you can identify forward-looking statements by words such as "anticipate," "believe," "contemplate," "continue," "could," "estimate,"
"expect," "intend," "may," "plan," "potential," "predict," "project," "seek," "should," "target," "will," "would" or the negative of these words or other
comparable terminology, although not all forward-looking statements contain these identifying words. Forward-looking statements include, but are not
limited to, statements regarding:
•

the factors included in our Annual Report on Form 10-K filed with the SEC on March 8, 2018, including those set forth under the headings
"Risk Factors" and "Management's Discussion and Analysis of Financial Condition and Results of Operations," the factors included in our
other public filings, the factors beginning on page S-4 of this prospectus supplement and on page 2 of the accompanying prospectus under the
heading "Risk Factors";

•

the anticipated adequacy of our capital resources to meet the needs of our business;

•

our estimates regarding the potential market opportunity and timing of estimated commercialization for our current and future products,
including our iUni, iDuo, iTotal CR, iTotal PS and Conformis Hip System;

•

our expectations regarding our sales, expenses, gross margins and other results of operations;

•

our strategies for growth and sources of new sales;

•

maintaining and expanding our customer base and our relationships with our independent sales representatives and distributors;

•

our current and future products and plans to promote them;

•

the anticipated trends and challenges in our business and in the markets in which we operate;

•

the implementation of our business model, strategic plans for our business, products, product candidates and technology;

•

our ability to remain listed on The Nasdaq Global Select Market;

•

our ability to comply with the covenants of, or to refinance, our Amended 2017 Secured Loan Agreement;

•

our ability to continue as a growing concern;

•

the anticipated timing of our product launches;
S-7
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•

the future availability of raw materials used to manufacture, and finished components for, our products from third-party suppliers, including
single source suppliers;

•

product liability claims;

•

patent infringement claims;

•

our ability to retain and hire necessary employees and to staff our operations appropriately;

•

our ability to compete in our industry and with innovations by our competitors;

•

potential reductions in reimbursement levels by third-party payors and cost containment efforts of accountable care organizations;

•

our ability to protect proprietary technology and other intellectual property from potential claims against us for infringement of the
intellectual property rights of third parties;

•

potential challenges relating to changes in and compliance with governmental laws and regulations affecting our U.S. and international
businesses, including regulations of the U.S. Food and Drug Administration and foreign government regulators, such as more stringent
requirements for regulatory clearance of our products; and

•

our expectations regarding the time during which we will be an emerging growth company under the Jumpstart Our Business Startups Act of
2012.

We may not actually achieve the plans, intentions or expectations disclosed in our forward-looking statements, and you should not place undue reliance
on our forward-looking statements. Actual results or events could differ materially from the plans, intentions and expectations disclosed in the forwardlooking statements we make. We have included important factors in the cautionary statements included in this prospectus supplement, accompanying
prospectus and the information incorporated herein and therein that could cause actual results or events to differ materially from the forward-looking
statements that we make. Our forward-looking statements do not reflect the potential impact of any future acquisitions, mergers, dispositions, collaborations,
joint ventures or investments that we may make or enter into.
You should read this prospectus supplement completely and with the understanding that our actual future results may be materially different from what
we currently expect. We qualify all of the forward-looking statements in the foregoing documents by these cautionary statements.
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USE OF PROCEEDS
We may receive up to $21,000,000 in aggregate gross proceeds under the Purchase Agreement from any sales we make to Lincoln Park pursuant to the
Purchase Agreement after the date of this prospectus supplement. We estimate that the net proceeds to us from the sale of our common stock to Lincoln Park
pursuant to the Purchase Agreement will be up to $20.9 million over an approximately 36-month period, assuming that we sell the full amount of our
common stock that we have the right, but not the obligation, to sell to Lincoln Park under the Purchase Agreement, and after other estimated fees and
expenses. We may sell fewer than all of the shares offered by this prospectus supplement, in which case our net offering proceeds will be less. See "Plan of
Distribution" elsewhere in this prospectus supplement for more information.
We intend to use the net proceeds of this offering for general corporate purposes, which may include research and development costs, sales and
marketing costs, clinical studies, manufacturing development, the acquisition or licensing of other businesses or technologies, repayment and refinancing of
debt, working capital and capital expenditures. We may temporarily invest the net proceeds in a variety of capital preservation instruments, including shortterm, investment grade, interest bearing instruments and U.S. government securities, until they are used for their stated purpose.
We may use a portion of the net proceeds to repay outstanding borrowings under our 2017 Secured Loan Agreement. The 2017 Secured Loan Agreement
matures on January 1, 2022. As of the date of this prospectus supplement, we have $15.0 million outstanding under the 2017 Secured Loan Agreement. Loans
issued under the 2017 Secured Loan Agreement bear interest at a floating annual rate calculated at the greater of 30-day LIBOR or 2.17%, plus 6.47%.
S-9

Table of Contents
DIVIDEND POLICY
We have never paid any cash dividends on our capital stock and do not anticipate paying any cash dividends on our common stock in the foreseeable
future. We intend to retain future earnings to fund ongoing operations and future capital requirements of our business. Any future determination to pay cash
dividends will be at the discretion of the Board of Directors and will be dependent upon our financial condition, results of operations, capital requirements
and such other factors as the Board of Directors deems relevant. Furthermore, the 2017 Amended Secured Loan Agreement precludes, and any future debt
agreements we may enter into may also preclude, us from paying or place restrictions on our ability to pay dividends.
S-10
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DILUTION
The sale of our common stock to Lincoln Park pursuant to the Purchase Agreement will have a dilutive impact on our stockholders. In addition, the lower
our stock price is at the time we exercise our right to sell shares to Lincoln Park, the more shares of our common stock we will have to issue to Lincoln Park
pursuant to the Purchase Agreement and our existing stockholders would experience greater dilution.
Our net tangible book value as of September 30, 2018 was approximately $43.3 million or approximately $0.68 per share of common stock. Net tangible
book value per share represents the amount of total tangible assets (total assets less intangible assets) less total liabilities, divided by the number of shares of
our common stock outstanding as of September 30, 2018.
After giving effect to the sale of 12,297,210 shares of common stock to Lincoln Park pursuant to the Purchase Agreement at an assumed average sale
price of $0.473 per share of common stock (based on the closing sale price of our common stock on December 17, 2018), our as adjusted net tangible book
value as of September 30, 2018 would have been approximately $49.0 million, or $0.65 per share. This represents an immediate decrease in net tangible book
value of $0.03 per share to existing stockholders.
The number of shares of our common stock to be outstanding as shown above is based on 63,638,018 shares outstanding as of September 30, 2018, and
excludes as of that date:
•

28,926 shares of our common stock issuable upon the exercise of warrants outstanding, at a weighted average exercise price of $9.80 per share;

•

3,213,087 shares of our common stock issuable upon the exercise of stock options outstanding, at a weighted average exercise price of $6.40
per share; and

•

612,403 shares our common stock reserved for future issuance under our 2015 Stock Incentive Plan.

To the extent that outstanding options or warrants outstanding have been or may be exercised or other shares are issued, investors purchasing our
common stock in this offering may experience further dilution. In addition, we may choose to raise additional capital due to market conditions or strategic
considerations even if we believe we have sufficient funds for our current or future operating plans. To the extent that additional capital is raised through the
sale of equity or convertible debt securities, the issuance of these securities could result in further dilution to our stockholders.
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LINCOLN PARK TRANSACTION
General
On December 17, 2018, we entered into the Purchase Agreement and the Registration Rights Agreement with Lincoln Park. Pursuant to the terms of the
Purchase Agreement, Lincoln Park has agreed to purchase from us up to $21,000,000 of our common stock (subject to certain limitations) from time to time
during the term of the Purchase Agreement. Pursuant to the terms of the Registration Rights Agreement, we have filed with the SEC this prospectus
supplement to register for sale under the Securities Act the shares that have been or may be issued to Lincoln Park under the Purchase Agreement. Pursuant to
the terms of the Purchase Agreement, at the time we signed the Purchase Agreement and the Registration Rights Agreement, we issued 354,430 Commitment
Shares to Lincoln Park as consideration for its commitment to purchase shares of our common stock under the Purchase Agreement.
We may, from time to time and at our sole discretion, direct Lincoln Park to purchase an initial amount of shares of our common stock upon the
satisfaction of certain conditions set forth in the Purchase Agreement, which we refer to as the Commencement, as well as shares of our common stock in
amounts up to 200,000 shares on any single business day from and after the Commencement, which amounts may be increased to up to 250,000 shares of our
common stock depending on the market price of our common stock at the time of sale, subject to a maximum of $2,000,000 per purchase. In addition, upon
notice to Lincoln Park, we may, from time to time and at our sole discretion, direct Lincoln Park to purchase additional shares of our common stock in
"accelerated purchases," and/or "additional accelerated purchases" as set forth in the Purchase Agreement. The purchase price per share is based on the market
price of our common stock at the time of sale as computed under the Purchase Agreement. Lincoln Park may not assign or transfer its rights and obligations
under the Purchase Agreement.
Under applicable rules of The Nasdaq Global Select Market, in no event may we issue or sell to Lincoln Park under the Purchase Agreement shares of our
common stock in excess of the Exchange Cap (which is 12,651,640 shares, or 19.99% of the shares of our common stock outstanding immediately prior to
the execution of the Purchase Agreement), unless (i) we obtain stockholder approval to issue shares of common stock in excess of the Exchange Cap or
(ii) the average price of all applicable sales of our common stock to Lincoln Park under the Purchase Agreement equals or exceeds $0.487 per share (which
represents the closing consolidated bid price of our common stock on December 17, 2018, plus an incremental amount to account for our issuance of the
Commitment Shares to Lincoln Park), such that the transactions contemplated by the Purchase Agreement are exempt from the Exchange Cap limitation
under applicable Nasdaq rules. In any event, the Purchase Agreement specifically provides that we may not issue or sell any shares of our common stock
under the Purchase Agreement if such issuance or sale would breach any applicable rules or regulations of The Nasdaq Global Select Market.
The Purchase Agreement also prohibits us from directing Lincoln Park to purchase any shares of common stock if those shares, when aggregated with all
other shares of our common stock then beneficially owned by Lincoln Park, would result in Lincoln Park and its affiliates exceeding the Beneficial
Ownership Cap.
Purchase of Shares Under the Purchase Agreement
Regular Purchases
Under the Purchase Agreement, on any business day selected by us on which the closing sale price of our common stock is not below $0.25 (subject to
adjustment for any reorganization, recapitalization, non-cash dividend, stock split, reverse stock split or other similar transaction as provided in the
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Purchase Agreement), we may direct Lincoln Park to purchase up to 200,000 shares of our common stock on such business day (or the purchase date), which
we refer to as a Regular Purchase, provided, however, that (i) the Regular Purchase may be increased to up to 225,000 shares, provided that the closing sale
price is not below $2.00 on the applicable purchase date and (ii) the Regular Purchase may be increased to up to 250,000 shares, provided that the closing
sale price is not below $3.00 on the applicable purchase date. In each case, the maximum amount of any single Regular Purchase may not exceed $2,000,000
per purchase. We may direct Lincoln Park to purchase shares in a Regular Purchase as often as every business day has passed since the most recent Regular
Purchase notice, as applicable, was delivered to Lincoln Park.
The purchase price per share for each such Regular Purchase will be equal to the lesser of:
•

the lowest sale price for our common stock on the purchase date of such shares; and

•

the average of the three lowest closing sale prices for our common stock during the 10 consecutive business days ending on the business day
immediately preceding the purchase date of such shares.

Accelerated Purchases
We may also direct Lincoln Park, on any business day on which we have properly submitted a Regular Purchase notice and the closing sale price of our
common stock is not below $0.50 (subject to adjustment for any reorganization, recapitalization, non-cash dividend, stock split, reverse stock split or other
similar transaction as provided in the Purchase Agreement), to purchase an additional amount of our common stock, which we refer to as an Accelerated
Purchase, of up to the lesser of:
•

three times the number of shares purchased pursuant to such Regular Purchase; and

•

30% of the aggregate shares of our common stock traded during all or, if certain trading volume or market price thresholds specified in the
Purchase Agreement are crossed on the applicable Accelerated Purchase date, the portion of the normal trading hours on the applicable
Accelerated Purchase date prior to such time that any one of such thresholds is crossed, which period of time on the applicable Accelerated
Purchase date we refer to as the "Accelerated Purchase Measurement Period".

The purchase price per share for each such Accelerated Purchase will be equal to the lesser of:
•

97% of the volume weighted average price of our common stock during the applicable Accelerated Purchase Measurement Period on the
applicable Accelerated Purchase date; and

•

the closing sale price of our common stock on the applicable Accelerated Purchase date.

Additional Accelerated Purchases
We may also direct Lincoln Park on any business day on which an Accelerated Purchase has been completed and all of the shares to be purchased
thereunder have been properly delivered to Lincoln Park in accordance with the Purchase Agreement, provided that the closing price of our common stock on
the business day immediately preceding such business day is not below $0.50 (subject to adjustment for any reorganization, recapitalization, non-cash
dividend, stock split, reverse stock split or other similar transaction as provided in the Purchase Agreement), to purchase an additional amount of our
common stock, which we refer to as an Additional Accelerated Purchase, of up to the lesser of:
•

three times the number of shares purchased pursuant to such Regular Purchase; and

•

30% of the aggregate shares of our common stock traded during a certain portion of the normal trading hours on the applicable Additional
Accelerated Purchase date as determined in accordance with the Purchase Agreement, which period of time on the applicable Additional
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Accelerated Purchase date we refer to as the Additional Accelerated Purchase Measurement Period.
We may, in our sole discretion, submit multiple Additional Accelerated Purchase notices to Lincoln Park on a single Accelerated Purchase date, provided
that all prior Accelerated Purchases and Additional Accelerated Purchases (including those that have occurred earlier on the same day) have been completed
and all of the shares to be purchased thereunder have been properly delivered to Lincoln Park in accordance with the Purchase Agreement.
The purchase price per share for each such Additional Accelerated Purchase will be equal to the lower of:
•

97% of the volume weighted average price of our common stock during the applicable Additional Accelerated Purchase Measurement Period
on the applicable Additional Accelerated Purchase date; and

•

the closing sale price of our common stock on the applicable Additional Accelerated Purchase date.

Initial Purchase
Under the Purchase Agreement, Lincoln Park shall purchase on the date of Commencement, in one single purchase only, a number of shares of our
common stock equal to the quotient obtained by dividing (i) $1,000,000 by (ii) the per share purchase price for such shares to be calculated as set forth
below, for an aggregate purchase price of $1,000,000, which we refer to as the Initial Purchase. The purchase price per share to be paid by Lincoln Park in
such Initial Purchase shall be equal to 110% of the closing sale price for our common stock on the date of Commencement.
In the case of the Regular Purchases, Accelerated Purchases, Additional Accelerated Purchases and Initial Purchase, the purchase price per share will be
equitably adjusted for any reorganization, recapitalization, non-cash dividend, stock split, reverse stock split or other similar transaction occurring during the
business days used to compute the purchase price.
Other than as described above, there are no trading volume requirements or restrictions under the Purchase Agreement, and we will control the timing and
amount of any sales of our common stock to Lincoln Park.
Events of Default
Events of default under the Purchase Agreement include the following:
•

the effectiveness of the registration statement of which this prospectus supplement forms a part lapses for any reason (including, without
limitation, the issuance of a stop order), or any required prospectus supplement and accompanying prospectus are unavailable for the resale by
Lincoln Park of our common stock offered hereby, and such lapse or unavailability continues for a period of 10 consecutive business days or
for more than an aggregate of 30 business days in any 365-day period;

•

suspension by our principal market of our common stock from trading for a period of one business day;

•

the de-listing of our common stock from The Nasdaq Global Select Market, our principal market, provided our common stock is not
immediately thereafter trading on The Nasdaq Global Market, the New York Stock Exchange, the Nasdaq Capital Market, the OTC Bulletin
Board or the OTC Markets (or any other comparable market);
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•

our common stock ceases to be DTC authorized and ceases to participate in the DWAC/FAST systems;

•

any breach of the representations and warranties or covenants contained in the Purchase Agreement or Registration Rights Agreement that has
or could have a material adverse effect on us, Lincoln Park or the value of the common shares and, in the case of a breach of a covenant, that is
not cured within a reasonable cure period;

•

if at any time the Exchange Cap is reached and the our stockholders have not approved the transactions contemplated by the Purchase
Agreement in accordance with the applicable rules and regulation of the Nasdaq Stock Market, to the extent applicable; or

•

any voluntary or involuntary participation or threatened participation in insolvency or bankruptcy proceedings by or against us.

Lincoln Park does not have the right to terminate the Purchase Agreement upon any of the events of default set forth above, however, the Purchase
Agreement will automatically terminate upon initiation insolvency or bankruptcy proceedings by or against us. During an event of default, all of which are
outside of Lincoln Park's control, we may not direct Lincoln Park to purchase any shares of our common stock under the Purchase Agreement.
Our Termination Rights
We have the unconditional right, at any time, for any reason and without any payment or liability to us, to give notice to Lincoln Park to terminate the
Purchase Agreement.
No Short-Selling or Hedging by Lincoln Park
Lincoln Park has agreed that neither it nor any of its affiliates shall engage in any direct or indirect short-selling or hedging of our common stock during
any time prior to the termination of the Purchase Agreement.
Prohibitions on Variable Rate Transactions
There are no restrictions on future financings, rights of first refusal, participation rights, penalties or liquidated damages in the Purchase Agreement or
Registration Rights Agreement other than a prohibition on entering into certain "equity line of credit," "at-the-market" or other similar offerings, as described
in the Purchase Agreement.
Effect of Performance of the Purchase Agreement on our Stockholders
All shares registered in this offering which have been or may be issued or sold by us to Lincoln Park under the Purchase Agreement are expected to be
freely tradable. Shares registered in this offering may be sold over a period of up to 36 months commencing on the date of this prospectus supplement. The
sale by Lincoln Park of a significant amount of shares registered in this offering at any given time could cause the market price of our common stock to
decline and to be highly volatile. Sales of our common stock to Lincoln Park, if any, will depend upon market conditions and other factors to be determined
by us. We may ultimately decide to sell to Lincoln Park all, some or none of the additional shares of our common stock that may be available for us to sell
pursuant to the Purchase Agreement. If and when we do sell shares to Lincoln Park, after Lincoln Park has acquired the shares, Lincoln Park may resell all,
some or none of those shares at any time or from time to time in its discretion. Therefore, sales to Lincoln Park by us under the Purchase Agreement may result
in substantial dilution to the interests of other holders of our common stock. In addition, if we sell a substantial number of shares to Lincoln Park under the
Purchase Agreement, or if investors expect that we will do so, the actual sales of shares or the mere existence of our arrangement with Lincoln Park
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may make it more difficult for us to sell equity or equity-related securities in the future at a time and at a price that we might otherwise wish to effect such
sales. However, we have the right to control the timing and amount of any additional sales of our shares to Lincoln Park and the Purchase Agreement may be
terminated by us at any time at our discretion without any cost to us.
Pursuant to the terms of the Purchase Agreement, we have the right, but not the obligation, to direct Lincoln Park to purchase up to $21,000,000 of our
common stock, exclusive of the 354,430 Commitment Shares issued to Lincoln Park on the date of the Purchase Agreement. The Purchase Agreement
prohibits us from issuing or selling to Lincoln Park under the Purchase Agreement (i) shares of our common stock in excess of the Exchange Cap, unless we
obtain stockholder approval to issue shares in excess of the Exchange Cap or the average price of all applicable sales of our common stock to Lincoln Park
under the Purchase Agreement equal or exceed $0.487 per share, such that the transactions contemplated by the Purchase Agreement are exempt from the
Exchange Cap limitation under applicable Nasdaq rules, and (ii) any shares of our common stock if those shares, when aggregated with all other shares of our
common stock then beneficially owned by Lincoln Park, would exceed the Beneficial Ownership Cap of 9.99% of the then issued and outstanding shares of
Common Stock.
The following table sets forth the amount of gross proceeds we would receive from Lincoln Park from our sale of shares to Lincoln Park under the
Purchase Agreement at varying purchase prices:

Assumed Average
Purchase Price Per Share

$
$
$
$
$

0.25
0.473(4)
0.50
2.00
3.00

Percentage of
Outstanding Shares
After Giving Effect to
the Issuance to
Lincoln Park(2)

Number of Registered
Shares to be Issued if
Full Purchase(1)

12,297,210
12,297,210
12,297,210
10,500,000
7,000,000

16.27%
16.27%
16.27%
14.23%
9.96%

Proceeds from the Sale
of Shares to Lincoln
Park Under the $21M
Purchase Agreement(3)

$
$
$
$
$

3,074,302.50
5,816,580.33
6,148,605.00
21,000,000.00
21,000,000.00

(1)

Includes the total number of Purchase Shares which we would have sold under the Purchase Agreement at the corresponding
assumed purchase price set forth in the adjacent column, up to the additional aggregate purchase price of $21,000,000.

(2)

The denominator is based on 63,289,845 shares outstanding as of December 17, 2018, adjusted to include the issuance of
(i) 354,430 commitment issued to Lincoln Park upon the execution of the Purchase Agreement, and (ii) the number of shares
set forth in the adjacent column which we would have sold to Lincoln Park, assuming the purchase price in the adjacent
column. The numerator is based on the number of shares issuable under the Purchase Agreement (that are the subject of this
offering) at the corresponding assumed purchase price set forth in the adjacent column.

(3)

The Purchase Agreement prohibits us from issuing or selling to Lincoln Park under the Purchase Agreement (i) shares of our
common stock in excess of the Exchange Cap, unless we obtain stockholder approval to issue shares in excess of the
Exchange Cap or the average price of all applicable sales of our common stock to Lincoln Park under the Purchase Agreement
equal or exceed the greater of book or market value of the Common Stock as calculated in accordance with the applicable
rules of the Nasdaq Global Select Market, and (ii) any shares of our common stock if those shares, when aggregated with all
other shares of our common stock then beneficially owned by Lincoln Park and its affiliates, would exceed the Beneficial
Ownership Cap.

(4)

The closing sale price of our common stock on December 17, 2018.
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MATERIAL U.S. TAX CONSIDERATIONS FOR NON-U.S. HOLDERS OF COMMON STOCK
The following is a discussion of material U.S. federal income and estate tax considerations relating to ownership and disposition of our common stock by
a non-U.S. holder. For purposes of this discussion, the term "non-U.S. holder" means a beneficial owner (other than a partnership or other pass-through entity)
of our common stock that is not, for U.S. federal income tax purposes:
•

an individual who is a citizen or resident of the United States;

•

a corporation, or other entity treated as a corporation for U.S. federal income tax purposes, created or organized in or under the laws of the
United States, any state thereof or the District of Columbia;

•

an estate the income of which is subject to U.S. federal income taxation regardless of its source; or

•

a trust, if a U.S. court is able to exercise primary supervision over the administration of the trust and one or more U.S. persons have authority to
control all substantial decisions of the trust or if the trust has a valid election in effect to be treated as a U.S. person under applicable U.S.
Treasury Regulations.

This discussion is based on current provisions of the Internal Revenue Code of 1986, as amended, or the Code, existing and proposed U.S. Treasury
Regulations promulgated thereunder, current administrative rulings, and judicial decisions, as in effect as of the date of this prospectus supplement and all of
which are subject to change or to differing interpretation, possibly with retroactive effect. Any change or differing interpretation could alter the tax
consequences to non-U.S. holders described in this prospectus supplement. In addition, there can be no assurance that the IRS will not challenge one or more
of the tax consequences described in this prospectus supplement.
This discussion addresses only non-U.S. holders that hold shares of our common stock as a capital asset (generally, property held for investment). This
discussion does not address all aspects of U.S. federal income and estate taxation that may be relevant to a particular non-U.S. holder in light of that non-U.S.
holder's individual circumstances nor does it address the alternative minimum tax, the Medicare tax on net investment income or any aspects of U.S. state,
local, or non-U.S. taxes. This discussion also does not consider any specific facts or circumstances that may apply to a non-U.S. holder and does not address
the special tax rules applicable to particular non-U.S. holders, such as:
•

insurance companies;

•

tax-exempt organizations;

•

financial institutions;

•

brokers or dealers in securities;

•

pension plans;

•

controlled foreign corporations;

•

passive foreign investment companies;

•

owners that hold our common stock as part of a straddle, hedge, conversion transaction, synthetic security, or other integrated investment; and

•

certain U.S. expatriates.

In addition, this discussion does not address the tax treatment of partnerships or persons who hold their common stock through partnerships or other
entities that are pass-through entities for U.S. federal income tax purposes. A partner in a partnership or other pass-through entity that will hold our
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common stock should consult his, her, or its own tax advisor regarding the tax consequences of the purchase, ownership, and disposition of our common
stock through a partnership or other pass-through entity, as applicable.
Prospective investors should consult their own tax advisors regarding the U.S. federal, state, local, and non-U.S. income and other tax
considerations of acquiring, holding, and disposing of our common stock.
Dividends
If we pay distributions on our common stock, those distributions generally will constitute dividends for U.S. federal income tax purposes to the extent
paid from our current or accumulated earnings and profits, as determined under U.S. federal income tax principles. If a distribution exceeds our current and
accumulated earnings and profits, the excess will be treated as a tax-free return of the non-U.S. holder's investment, up to such holder's tax basis in the
common stock. Any remaining excess will be treated as capital gain, subject to the tax treatment described below under the heading "—Gain on Disposition
of Common Stock."
Dividends paid to a non-U.S. holder generally will be subject to withholding of U.S. federal income tax at a 30% rate or such lower rate as may be
specified by an applicable income tax treaty between the United States and such holder's country of residence. A non-U.S. holder of our common stock who
claims the benefit of an applicable income tax treaty between the United States and such holder's country of residence generally will be required to provide a
properly executed IRS Form W-8BEN or W-8BEN-E (or successor form) and satisfy applicable certification and other requirements. A non-U.S. holder that is
eligible for a reduced rate of U.S. withholding tax under an income tax treaty may obtain a refund or credit of any excess amounts withheld by timely filing
an appropriate claim with the IRS. Non-U.S. holders are urged to consult their own tax advisors regarding their entitlement to benefits under a relevant
income tax treaty.
Dividends that are treated as effectively connected with a trade or business conducted by a non-U.S. holder within the United States and, if an applicable
income tax treaty so provides, that are attributable to a permanent establishment or a fixed base maintained by the non-U.S. holder within the United States
are generally exempt from the 30% withholding tax if the non-U.S. holder satisfies applicable certification and disclosure requirements. However, such U.S.
effectively connected income is taxed on a net income basis at the same U.S. federal income tax rates applicable to United States persons (as defined in the
Code). Any U.S. effectively connected income received by a non-U.S. holder that is a corporation may also, under certain circumstances, be subject to an
additional "branch profits tax" at a 30% rate or such lower rate as may be specified by an applicable income tax treaty between the United States and such
holder's country of residence.
Gain on Disposition of Common Stock
A non-U.S. holder generally will not be subject to U.S. federal income tax on gain recognized on a disposition of our common stock unless:
•

the gain is effectively connected with the non-U.S. holder's conduct of a trade or business in the United States and, if an applicable income tax
treaty so provides, the gain is attributable to a permanent establishment or fixed base maintained by the non-U.S. holder in the United States;
in these cases, the non-U.S. holder will be taxed on a net income basis at the same U.S. federal income tax rates applicable to United States
persons (as defined in the Code), and if the non-U.S. holder is a foreign corporation, an additional branch profits tax at a 30% rate, or such
lower rate as may be specified by an applicable income tax treaty, may also apply;
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•

the non-U.S. holder is a nonresident alien present in the United States for 183 days or more in the taxable year of the disposition and certain
other requirements are met, in which case the non-U.S. holder will be subject to a 30% tax (or such lower rate as may be specified by an
applicable income tax treaty) on the net gain derived from the disposition, which may be offset by U.S.-source capital losses of the non-U.S.
holder, if any; or

•

we are, or have been at any time during the five-year period preceding such disposition (or the non-U.S. holder's holding period, if shorter), a
"U.S. real property holding corporation," unless our common stock is regularly traded on an established securities market and the non-U.S.
holder held no more than 5% of our outstanding common stock, directly or indirectly, during the shorter of the five year period ending on the
date of the disposition or the period that the non-U.S. holder held our common stock. If we are determined to be a U.S. real property holding
corporation and the foregoing exception does not apply, then the non-U.S. holder generally will be taxed on its net gain derived from the
disposition at the U.S. federal income tax rates applicable to United States persons (as defined in the Code). Generally, a corporation is a "U.S.
real property holding corporation" if the fair market value of its "U.S. real property interests" equals or exceeds 50% of the sum of the fair
market value of its worldwide real property interests plus its other assets used or held for use in a trade or business. Although there can be no
assurance, we believe that we are not currently, and we do not anticipate becoming, a "U.S. real property holding corporation" for U.S. federal
income tax purposes. No assurance can be provided that our common stock will be regularly traded on an established securities market for
purposes of the rule described above.

Information Reporting and Backup Withholding
We must report annually to the IRS and to each non-U.S. holder the gross amount of the distributions on our common stock paid to such holder and the
tax withheld, if any, with respect to such distributions. Non-U.S. holders may have to comply with specific certification procedures to establish that the
holder is not a U.S. person (as defined in the Code) in order to avoid backup withholding at the applicable rate with respect to dividends on our common
stock. Generally, a non-U.S. holder will comply with such procedures if it provides a properly executed IRS Form W-8BEN or W-8BEN-E (or other applicable
Form W-8) or otherwise meets documentary evidence requirements for establishing that it is a non-U.S. holder, or otherwise establishes an exemption.
Dividends paid to non-U.S. holders subject to withholding of U.S. federal income tax, as described above under the heading "—Dividends," will generally be
exempt from U.S. backup withholding.
Information reporting and backup withholding generally will apply to the proceeds of a disposition of our common stock by a non-U.S. holder effected
by or through the U.S. office of any broker, U.S. or foreign, unless the holder certifies its status as a non-U.S. holder and satisfies certain other requirements, or
otherwise establishes an exemption. Generally, information reporting and backup withholding will not apply to a payment of disposition proceeds to a nonU.S. holder where the transaction is effected outside the United States through a non-U.S. office of a broker. However, for information reporting purposes,
dispositions effected through a non-U.S. office of a broker with substantial U.S. ownership or operations generally will be treated in a manner similar to
dispositions effected through a U.S. office of a broker. Non-U.S. holders should consult their own tax advisors regarding the application of the information
reporting and backup withholding rules to them.
Copies of information returns may be made available to the tax authorities of the country in which the non-U.S. holder resides or is incorporated under
the provisions of a specific treaty or agreement.
Backup withholding is not an additional tax. Rather, any amounts withheld under the backup withholding rules from a payment to a non-U.S. holder can
be refunded or credited against the
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non-U.S. holder's U.S. federal income tax liability, if any, provided that an appropriate claim is timely filed with the IRS.
FATCA
Provisions of the Code commonly referred to as the Foreign Account Tax Compliance Act, or FATCA, generally impose a 30% withholding tax on
dividends on, and gross proceeds from the sale or other disposition of, our common stock if paid to a foreign entity unless (i) if the foreign entity is a "foreign
financial institution," the foreign entity undertakes certain due diligence, reporting, withholding, and certification obligations, (ii) if the foreign entity is not
a "foreign financial institution," the foreign entity identifies certain of its U.S. investors, or (iii) the foreign entity is otherwise excepted under FATCA.
Withholding under FATCA generally applies to payments of dividends on our common stock. While withholding under FATCA would also have
applied to payments of gross proceeds from a sale or other disposition of our common stock made after December 31, 2018, recently proposed U.S. Treasury
Regulations eliminate FATCA withholding on payments of gross proceeds entirely. Although the recent U.S. Treasury Regulations are not final, taxpayers
generally may rely on the proposed regulations until final regulations are issued.
If withholding under FATCA is required on any payment related to our common stock, investors not otherwise subject to withholding (or that otherwise
would be entitled to a reduced rate of withholding) on such payment may be required to seek a refund or credit from the IRS. An intergovernmental
agreement between the United States and an applicable foreign country may modify the requirements described in this section. Non-U.S. holders should
consult their own tax advisors regarding the possible implications of FATCA on their investment in our common stock and the entities through which they
hold our common stock.
Federal Estate Tax
Common stock owned or treated as owned by an individual who is a non-U.S. holder (as specially defined for U.S. federal estate tax purposes) at the time
of death will be included in the individual's gross estate for U.S. federal estate tax purposes and, therefore, may be subject to U.S. federal estate tax, unless an
applicable estate tax or other treaty provides otherwise.
The preceding discussion of material U.S. federal tax considerations is for prospective investors' information only. It is not tax advice. Prospective
investors should consult their own tax advisors regarding the particular U.S. federal, state, local, and non-U.S. tax consequences of purchasing, holding,
and disposing of our common stock, including the consequences of any proposed changes in applicable laws.
S-20

Table of Contents
PLAN OF DISTRIBUTION
Pursuant to this prospectus supplement and the accompanying prospectus, we are offering up to $21,000,000 in shares of our common stock and 354,430
shares of common stock being issued to Lincoln Park as Commitment Shares pursuant to the Purchase Agreement.
We may, from time to time and at our sole discretion, direct Lincoln Park to purchase an initial amount of shares of our common stock upon the
Commencement, as well as shares of our common stock in amounts up to 200,000 shares on any single business day from and after the Commencement,
which amounts may be increased to up to 250,000 shares of our common stock depending on the market price of our common stock at the time of sale,
subject to a maximum of $2,000,000 per purchase. In addition, upon notice to Lincoln Park, we may, from time to time and at our sole discretion, direct
Lincoln Park to purchase additional shares of our common stock in "accelerated purchases," and/or "additional accelerated purchases" as set forth in the
Purchase Agreement. The purchase price per share is based on the market price of our common stock at the time of sale as computed under the Purchase
Agreement. Lincoln Park may not assign or transfer its rights and obligations under the Purchase Agreement. See "Lincoln Park Transaction-Purchases of
Shares under the Purchase Agreement."
Lincoln Park is an "underwriter" within the meaning of Section 2(a)(11) of the Securities Act.
We will pay the expenses incident to the registration under the Securities Act of the offer and sale of the shares covered by this prospectus supplement to
Lincoln Park. We have agreed to indemnify Lincoln Park and certain other persons against certain liabilities in connection with the offering of shares of
common stock offered hereby, including liabilities arising under the Securities Act or, if such indemnity is unavailable, to contribute amounts required to be
paid in respect of such liabilities. Lincoln Park has agreed to indemnify us against liabilities under the Securities Act that may arise from certain written
information furnished to us by Lincoln Park specifically for use in this prospectus supplement or, if such indemnity is unavailable, to contribute amounts
required to be paid in respect of such liabilities.
Lincoln Park has represented to us that at no time prior to the Purchase Agreement has Lincoln Park or its agents, representatives or affiliates engaged in
or effected, in any manner whatsoever, directly or indirectly, any short sale (as such term is defined in Rule 200 of Regulation SHO of the Exchange Act) of
our common stock or any hedging transaction, which establishes a net short position with respect to our common stock. Lincoln Park agreed that during the
term of the Purchase Agreement, it, its agents, representatives or affiliates will not enter into or effect, directly or indirectly, any of the foregoing transactions.
We have advised Lincoln Park that it is required to comply with Regulation M promulgated under the Exchange Act. With certain exceptions,
Regulation M precludes Lincoln Park, any affiliated purchasers, and any broker-dealer or other person who participates in the distribution from bidding for or
purchasing, or attempting to induce any person to bid for or purchase any security which is the subject of the distribution until the entire distribution is
complete. Regulation M also prohibits any bids or purchases made in order to stabilize the price of a security in connection with the distribution of that
security. All of the foregoing may affect the marketability of the securities offered by this prospectus supplement.
This offering will terminate on the date that all shares offered by this prospectus supplement have been sold to Lincoln Park.
Our common stock is quoted on The Nasdaq Global Select Market under the symbol "CFMS".
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Information With Respect to Lincoln Park Capital
Immediately prior to the date of the Purchase Agreement, Lincoln Park Capital Fund, LLC, beneficially owned 0 shares of our Common Stock. Josh
Scheinfeld and Jonathan Cope, the Managing Members of Lincoln Park Capital, LLC, the manager of Lincoln Park Capital Fund, LLC, are deemed to be
beneficial owners of all of the shares of our Common Stock owned by Lincoln Park Capital Fund, LLC. Messrs. Cope and Scheinfeld have shared voting and
investment power over the shares being offered under the prospectus supplement filed with the SEC in connection with the transactions contemplated under
the Purchase Agreement. Lincoln Park Capital, LLC is not a licensed broker dealer or an affiliate of a licensed broker dealer.
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LEGAL MATTERS
The validity of the common stock offered hereby will be passed upon for us by Wilmer Cutler Pickering Hale and Dorr LLP, Boston, Massachusetts.
EXPERTS
The audited consolidated financial statements incorporated by reference in this prospectus supplement and the accompanying prospectus have been so
incorporated by reference in reliance upon the report of Grant Thornton LLP, independent registered public accountants, upon the authority of said firm as an
expert in accounting and auditing.
WHERE YOU CAN FIND MORE INFORMATION
We are required to file annual, quarterly and special reports, proxy statements and other information with the SEC. Our filings with the SEC are available
to the public at the SEC's Internet web site at http://www.sec.gov.
We have filed with the SEC a registration statement on Form S-3 (File No. 333-215464) under the Securities Act with respect to the common stock
offered by this prospectus supplement. When used in this prospectus supplement, the term "registration statement" includes amendments to the registration
statement as well as the exhibits, schedules, financial statements and notes filed as part of the registration statement or incorporated by reference therein. This
prospectus supplement, which constitutes a part of the registration statement, omits some information contained in the registration statement in accordance
with SEC rules and regulations. You should review the information and exhibits in the registration statement for further information on us and our
consolidated subsidiaries and the common stock we are offering by this prospectus supplement. Statements herein concerning any document we filed as an
exhibit to the registration statement or that we otherwise filed with the SEC are not intended to be comprehensive and are qualified by reference to these
filings. You should review the complete document to evaluate these statements. You can obtain a copy of the registration statement from the SEC's website.
We are subject to the information and periodic reporting requirements of the Exchange Act and, in accordance therewith, file periodic reports, proxy
statements and other information with the SEC. Such periodic reports, proxy statements and other information are available at the website of the SEC referred
to above. We maintain a website at http://www.conformis.com. The reference to our website address does not constitute incorporation by reference of the
information contained on our website, and you should not consider the contents of our website in making an investment decision with respect to our common
stock.
INCORPORATION OF DOCUMENTS BY REFERENCE
The SEC allows us to incorporate by reference much of the information we file with the SEC, which means that we can disclose important information to
you by referring you to those publicly available documents. The information that we incorporate by reference in this prospectus supplement is considered to
be part of this prospectus supplement. Because we are incorporating by reference future filings with the SEC, this prospectus supplement is continually
updated and those future filings may modify or supersede some of the information included or incorporated in this prospectus supplement. This means that
you must look at all of the SEC filings that we incorporate by reference to determine if any of the statements in this prospectus supplement or in any
document previously incorporated by reference have been modified or superseded. This prospectus supplement incorporates by reference the documents
listed below and any future filings we make with the SEC under Sections 13(a), 13(c), 14 or 15(d) of the Exchange Act (in each case, other than those
documents or the portions of those
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documents not deemed to be filed) after the date of this prospectus supplement until the termination of this offering:
•

Annual Report on Form 10-K for the year ended December 31, 2017, including the information specifically incorporated by reference into the
Annual Report on Form 10-K from our definitive proxy statement (other than information furnished rather than filed) for the Company's 2018
Annual Meeting of Stockholders which was filed with the SEC on March 16, 2018;

•

Quarterly Reports on Form 10-Q filed with the SEC for the quarters ended March 31, 2018, June 30, 2018 and September 30, 2018, filed with
the SEC on May 4, 2018, August 2, 2018 and November 5, 2018, respectively;

•

Current Reports on Form 8-K filed with the SEC on January 25, 2018, May 3, 2018, August 2, 2018, September 7, 2018, September 17, 2018,
November 16, 2018 and December 14, 2018 (in each case, except for information contained therein which is furnished rather than filed); and

•

the description of our common stock contained in our registration statement on Form 8-A filed on June 25, 2015, including any amendments
or reports filed for the purpose of updating such description.

You can obtain a copy of any documents which are incorporated by reference in this prospectus supplement, except for exhibits which are specifically
incorporated by reference into those documents, at no cost, by writing or telephoning us at:
Conformis, Inc.
600 Technology Pk. Drive, 4th Floor
Billerica, MA 01821
Attn: Investor Relations
Phone: (781) 345-9001
E-mail: ir@conformis.com
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PROSPECTUS

$200,000,000

ConforMIS, Inc.
Common Stock
Preferred Stock
Debt Securities
Warrants
Units
We may offer and sell securities from time to time in one or more offerings of up to $200,000,000 in aggregate dollar amount. This prospectus describes
the general terms of these securities and the general manner in which these securities will be offered. We will provide the specific terms of these securities in
one or more supplements to this prospectus. The prospectus supplements will also describe the specific manner in which these securities will be offered and
may also supplement, update or amend information contained in this document. You should read this prospectus and any applicable prospectus supplement
or amendment carefully before you invest in our securities.
We may offer these securities in amounts, at prices and on terms determined at the time of offering. The securities may be sold directly to you, through
agents, or through underwriters and dealers. If agents, underwriters or dealers are used to sell the securities, we will name them and describe their
compensation in a prospectus supplement.
Our common stock is listed on The NASDAQ Global Select Market under the symbol "CFMS."

Investing in these securities involves significant risks. See "Risk Factors" included in any accompanying prospectus
supplement and in the documents incorporated by reference in this prospectus for a discussion of the factors you should
carefully consider before deciding to purchase these securities.
Neither the Securities and Exchange Commission nor any state securities commission has approved or disapproved of these securities or passed
upon the adequacy or accuracy of this prospectus. Any representation to the contrary is a criminal offense.
The date of this prospectus is May 9, 2017
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ABOUT THIS PROSPECTUS
This prospectus is part of a registration statement that we filed with the Securities and Exchange Commission, which we refer to as the SEC, utilizing a
"shelf" registration process. Under this shelf registration process, we may from time to time sell any combination of the securities described in this prospectus
in one or more offerings for an aggregate initial offering price of up to $200,000,000.
This prospectus provides you with a general description of the securities we may offer. Each time we sell securities, we will provide one or more
prospectus supplements that will contain specific information about the terms of the offering. The prospectus supplement may also add, update or change
information contained in this prospectus. You should read both this prospectus and the accompanying prospectus supplement together with the additional
information described under the heading "Where You Can Find More Information."
You should rely only on the information contained in or incorporated by reference in this prospectus, any accompanying prospectus supplement or in
any related free writing prospectus filed by us with the SEC. We have not authorized anyone to provide you with different information. This prospectus and
any accompanying prospectus supplement do not constitute an offer to sell or the solicitation of an offer to buy any securities other than the securities
described in any accompanying prospectus supplement or an offer to sell or the solicitation of an offer to buy such securities in any circumstances in which
such offer or solicitation is unlawful. You should assume that the information appearing in this prospectus, any prospectus supplement, the documents
incorporated by reference and any related free writing prospectus is accurate only as of their respective dates. Our business, financial condition, results of
operations and prospects may have changed materially since those dates.
Unless otherwise stated, all references in this prospectus to "us," "our," "ConforMIS," "we," the "Company" and similar designations refer, collectively,
to ConforMIS, Inc., a Delaware corporation, and its consolidated subsidiaries.
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RISK FACTORS
Investing in our securities involves significant risks. You should carefully consider the risks and uncertainties described in this prospectus and any
accompanying prospectus supplement, including the risk factors set forth in our filings with the SEC that are incorporated by reference herein, including the
risk factors in our Annual Report on Form 10-K for the fiscal year ended December 31, 2016, and any of our subsequent filings with the SEC, before making
an investment decision pursuant to this prospectus and any accompanying prospectus supplement relating to a specific offering.
Our business, financial condition and results of operations could be materially and adversely affected by any or all of these risks or by additional risks
and uncertainties not presently known to us or that we currently deem immaterial that may adversely affect us in the future.
WHERE YOU CAN FIND MORE INFORMATION
We file annual, quarterly and current reports, proxy statements and other information with the SEC. Our SEC filings are available to the public over the
Internet at the SEC's website at www.sec.gov. Copies of certain information filed by us with the SEC are also available on our website at www.Conformis.com.
Our website is not a part of this prospectus and is not incorporated by reference in this prospectus. You may also read and copy any document we file at the
SEC's Public Reference Room, 100 F Street, N.E., Washington, D.C. 20549. Please call the SEC at 1-800-SEC-0330 for further information on the operation of
the Public Reference Room.
This prospectus is part of a registration statement we filed with the SEC. This prospectus omits some information contained in the registration statement
in accordance with SEC rules and regulations. You should review the information and exhibits in the registration statement for further information on us and
our consolidated subsidiaries and the securities we are offering. Statements in this prospectus concerning any document we filed as an exhibit to the
registration statement or that we otherwise filed with the SEC are not intended to be comprehensive and are qualified by reference to these filings. You
should review the complete document to evaluate these statements. You can obtain a copy of the registration statement from the SEC at the address listed
above or from the SEC's website.
INCORPORATION BY REFERENCE
The SEC allows us to incorporate by reference much of the information we file with the SEC, which means that we can disclose important information to
you by referring you to those publicly available documents. The information that we incorporate by reference in this prospectus is considered to be part of
this prospectus. Because we are incorporating by reference future filings with the SEC, this prospectus is continually updated and those future filings may
modify or supersede some of the information included or incorporated in this prospectus. This means that you must look at all of the SEC filings that we
incorporate by reference to determine if any of the statements in this prospectus or in any document previously incorporated by reference have been modified
or superseded. This prospectus incorporates by reference the documents listed below and any future filings we make with the SEC under Sections 13(a), 13(c),
14 or 15(d) of the Securities Exchange Act of 1934, as amended, or the Exchange Act (in each case, other than those documents or the portions of those
documents not deemed to be filed) between the date of the initial registration statement and the effectiveness of the registration statement and following the
effectiveness of the registration statement until the offering of the securities under the registration statement is terminated or completed:
•

Annual Report on Form 10-K for the fiscal year ended December 31, 2016, including the information specifically incorporated by reference
into the Annual Report on Form 10-K from our definitive proxy statement (other than information furnished rather than filed) for the
Company's 2017 Annual Meeting of Stockholders, which was filed with the SEC on March 29, 2017;
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•

Current Reports on Form 8-K filed on January 9, 2017 and March 31, 2017 (other than with respect to Item 7.01); and

•

The description of our common stock contained in our Registration Statement on Form 8-A filed on June 25, 2015, including any amendments
or reports filed for the purpose of updating such description.

You may request a copy of these filings, at no cost, by contacting us, either orally or in writing, at the following:
ConforMIS, Inc.
600 Technology Park Drive
Billerica, Massachusetts 01821
Attn: Investor Relations
Phone: (781)345-9001
E-mail: ir@conformis.com
3
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FORWARD-LOOKING STATEMENTS
This prospectus and the information incorporated by reference in this prospectus include, and any prospectus supplement may contain, "forward-looking
statements" within the meaning of Section 27A of the Securities Act of 1933, as amended, or the Securities Act, and Section 21E of the Exchange Act. Any
forward-looking statements presented in this prospectus, or which management may make orally or in writing from time to time, are based on management's
beliefs and assumptions made by, and information currently available to, management. All statements, other than statements of historical facts, contained or
incorporated by reference in this prospectus are forward-looking statements. In some cases, you can identify forward-looking statements by words such as
"anticipate," "believe," "contemplate," "continue," "could," "estimate," "expect," "intend," "may," "plan," "potential," "predict," "project," "seek," "should,"
"target," "will," "would" or the negative of these words or other comparable terminology, although not all forward-looking statements contain these
identifying words. Forward-looking statements include, but are not limited to, statements regarding:
•

our estimates regarding the potential market opportunity and timing of estimated commercialization for our current and future products,
including our iUni, iDuo, iTotal CR, iTotal PS and, if we receive required marketing clearances or approvals, our iTotal Hip;

•

our expectations regarding our sales, expenses, gross margins and other results of operations;

•

our strategies for growth and sources of new sales;

•

maintaining and expanding our customer base and our relationships with our independent sales representatives and distributors;

•

our current and future products and plans to promote them;

•

anticipated trends and challenges in our business and in the markets in which we operate;

•

the implementation of our business model, strategic plans for our business, products, product candidates and technology;

•

the future availability of raw materials used to manufacture, and finished components for, our products from third-party suppliers, including
single source suppliers;

•

product liability claims;

•

the impact of our voluntary recall initiated in August 2015 on our business operations, financial results and customer relations;

•

patent infringement claims;

•

our ability to retain and hire necessary employees and to staff our operations appropriately;

•

our ability to compete in our industry and with innovations by our competitors;

•

potential reductions in reimbursement levels by third-party payors and cost containment efforts of accountable care organizations;

•

our ability to protect proprietary technology and other intellectual property and potential claims against us for infringement of the intellectual
property rights of third parties;

•

potential challenges relating to changes in and compliance with governmental laws and regulations affecting our U.S. and international
businesses, including regulations of the U.S. Food and Drug Administration and foreign government regulators, such as more stringent
requirements for regulatory clearance of our products;
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•

the impact of federal legislation to reform the United States healthcare system and the reimposition of the 2.3 percent medical device excise
tax if and when the current moratorium is lifted;

•

the anticipated adequacy of our capital resources to meet the needs of our business; and

•

our expectations regarding the time during which we will be an emerging growth company under the Jumpstart our Business Startups Act of
2012.

Any forward-looking statements contained or incorporated by reference in this prospectus reflect our current views with respect to future events or to our
future financial performance and involve known and unknown risks, uncertainties and other important factors that may cause our actual results, performance
or achievements to be materially different from any future results, performance or achievements expressed or implied by these forward-looking statements.
See "Risk Factors" for more information. Given these uncertainties, you should not place undue reliance on these forward-looking statements. Our forwardlooking statements do not reflect the potential impact of any future acquisitions, mergers, dispositions, joint ventures or investments we may make or enter
into. Except as required by law, we assume no obligation to update or revise these forward-looking statements for any reason, whether as a result of new
information, future events or otherwise.
ABOUT CONFORMIS, INC.
We are a medical technology company that uses our proprietary iFit Image-to-Implant technology platform to develop, manufacture and sell joint
replacement implants that are individually sized and shaped, which we refer to as customized, to fit each patient's unique anatomy. The worldwide market for
joint replacement products is approximately $15 billion annually and growing, and we believe our iFit technology platform is applicable to all major joints
in this market. We offer a broad line of customized knee implants designed to restore the natural shape of a patient's knee. To date, we have sold a total of
more than 50,000 knee implants in the United States and Europe.
Our principal executive offices are located at 600 Technology Park Drive Billerica, Massachusetts 01821, and our telephone number is (781) 345-9001.
Our website address is www.conformis.com. The information on our website is not incorporated by reference into this prospectus and should not be
considered to be a part of this prospectus.
RATIO OF EARNINGS TO FIXED CHARGES
Our earnings were insufficient to cover fixed charges for each of the periods in the table below, and, accordingly, we have not included a ratio of earnings
to fixed charges for these periods. The table below sets forth our deficiency of earnings to cover fixed charges on a historical basis for the periods indicated
(in millions). This table is qualified by the more detailed information appearing in the computation table found in Exhibit 12.1 to the registration statement
of which this prospectus is a part.
2016

Deficiency of earnings to fixed charges

Year Ended December 31,
2015
2014
2013

2012

$ (57) $ (58) $ (46) $ (48) $ (48)

Earnings consist of pre-tax loss from continuing operations and fixed charges. Fixed charges consist of the sum of (i) interest expense and (ii) amortized
debt discounts and (iii) estimated interest within rental expense.
Our deficiencies to cover combined fixed charges and preferred stock dividends for the periods indicated above are the same as our deficiencies of
earnings to cover fixed charges set forth above.
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USE OF PROCEEDS
We intend to use the net proceeds from the sale of any securities offered under this prospectus for general corporate purposes unless the applicable
prospectus supplement provides otherwise. General corporate purposes may include research and development costs, sales and marketing costs, clinical
studies, manufacturing development, the acquisition or licensing of other businesses or technologies, repayment and refinancing of debt, working capital and
capital expenditures. We may temporarily invest the net proceeds in a variety of capital preservation instruments, including short-term, investment grade,
interest bearing instruments and U.S. government securities, until they are used for their stated purpose. We have not determined the amount of net proceeds
to be used specifically for such purposes. As a result, management will retain broad discretion over the allocation of net proceeds.
DILUTION
If there is a material dilution of the purchasers' equity interest from the sale of common equity securities offered under this prospectus, we will set forth in
any prospectus supplement the following information regarding any such material dilution of the equity interests of purchasers purchasing securities in an
offering under this prospectus:
•

the net tangible book value per share of our equity securities before and after the offering;

•

the amount of the increase in such net tangible book value per share attributable to the cash payments made by the purchasers in the offering;
and

•

the amount of the immediate dilution from the public offering price which will be absorbed by such purchasers.
DESCRIPTION OF CAPITAL STOCK

The following description of our capital stock is intended as a summary only. This description is based upon, and is qualified by reference to, our
restated certificate of incorporation, or certificate of incorporation, our amended and restated bylaws, or bylaws, and applicable provisions of the Delaware
General Corporation Law. This summary is not intended to be a complete description of our capital stock. You should read our certificate of incorporation
and bylaws, which are filed as exhibits to the registration statement of which this prospectus forms a part, for the provisions that are important to you.
Our authorized capital stock consists of 200,000,000 shares of common stock, par value $0.00001 per share, and 5,000,000 shares of preferred stock, par
value $0.00001 per share, all of which are undesignated. As of December 31, 2016, 43,399,547 shares of common stock were outstanding, and no shares of
preferred stock were outstanding.
Common Stock
Annual Meeting. Annual meetings of our stockholders are held on the date designated in accordance with our bylaws. Written notice must be mailed to
each stockholder entitled to vote not less than ten nor more than 60 days before the date of the meeting. The presence in person or by proxy of the holders of
record of a majority of our issued and outstanding shares entitled to vote at such meeting constitutes a quorum for the transaction of business at meetings of
the stockholders. Special meetings of the stockholders may be called for any purpose by the board of directors, the chairman of the board, or the chief
executive officer. Except as may be otherwise provided by applicable law, our certificate of incorporation or our bylaws, all elections shall be decided by a
plurality, and all other questions shall be decided by a majority, of the votes cast by stockholders entitled to vote thereon at a duly held meeting of
stockholders at which a quorum is present.
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Voting Rights. Each holder of common stock is entitled to one vote for each share held on all matters to be voted upon by stockholders.
Dividends. The holders of common stock, after any preferences of holders of any preferred stock, are entitled to receive dividends when and if declared
by the board of directors out of legally available funds.
Liquidation and Dissolution. If we are liquidated or dissolved, the holders of the common stock will be entitled to share in our assets available for
distribution to stockholders in proportion to the amount of common stock they own. The amount available for common stockholders is calculated after
payment of liabilities. Holders of any preferred stock will receive a preferential share of our assets before the holders of the common stock receive any assets.
Other Rights. Holders of the common stock have no right to convert the stock into any other security, have the stock redeemed or purchase additional
stock or to maintain their proportionate ownership interest. The common stock does not have cumulative voting rights. Holders of shares of the common
stock are not required to make additional capital contributions.
NASDAQ Global Select Market. Our common stock is listed on The NASDAQ Global Select Market under the trading symbol "CFMS."
Transfer Agent and Registrar. American Stock Transfer & Trust Company, LLC is the transfer agent and registrar for our common stock.
Preferred Stock
We are authorized to issue "blank check" preferred stock, which may be issued in one or more series upon authorization of our board of directors. Our
board of directors is authorized to fix the designation of the series, the number of authorized shares of the series, dividend rights and terms, conversion rights,
voting rights, redemption rights and terms, liquidation preferences and any other rights, powers, preferences and limitations applicable to each series of
preferred stock. The authorized shares of our preferred stock are available for issuance without further action by our stockholders, unless such action is
required by applicable law or the rules of any stock exchange on which our securities may be listed. If the approval of our stockholders is not required for the
issuance of shares of our preferred stock, our board may determine not to seek stockholder approval. The specific terms of any series of preferred stock offered
pursuant to this prospectus will be described in the prospectus supplement relating to that series of preferred stock.
The preferred stock has the terms described below unless otherwise provided in the prospectus supplement relating to a particular series of preferred
stock. You should read the prospectus supplement relating to the particular series of preferred stock being offered for specific terms, including:
•

the designation and stated value per share of the preferred stock and the number of shares offered;

•

the amount of liquidation preference per share;

•

the price at which the preferred stock will be issued;

•

the dividend rate, or method of calculation of dividends, the dates on which dividends will be payable, whether dividends will be cumulative
or noncumulative and, if cumulative, the dates from which dividends will commence to accumulate;

•

any redemption or sinking fund provisions;
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•

if other than the currency of the United States, the currency or currencies including composite currencies in which the preferred stock is
denominated and/or in which payments will or may be payable;

•

any conversion provisions; and

•

any other rights, preferences, privileges, limitations and restrictions on the preferred stock.

The preferred stock will, when issued, be fully paid and nonassessable. Unless otherwise provided in the applicable prospectus supplement, each series of
preferred stock will rank equally as to dividends and liquidation rights in all respects with each other series of preferred stock. The rights of holders of shares
of each series of preferred stock will be subordinate to those of our general creditors.
Rank. Unless otherwise provided in the applicable prospectus supplement, the preferred stock will, with respect to dividend rights and rights upon our
liquidation, dissolution or winding up of our affairs, rank:
•

senior to our common stock and to all equity securities ranking junior to such preferred stock with respect to dividend rights or rights upon our
liquidation, dissolution or winding up of our affairs;

•

on a parity with all equity securities issued by us, the terms of which specifically provide that such equity securities rank on a parity with the
preferred stock with respect to dividend rights or rights upon our liquidation, dissolution or winding up of our affairs; and

•

junior to all equity securities issued by us, the terms of which specifically provide that such equity securities rank senior to the preferred stock
with respect to dividend rights or rights upon our liquidation, dissolution or winding up of our affairs.

The term "equity securities" does not include convertible debt securities.
Dividends. Holders of the preferred stock of each series will be entitled to receive, when, as and if declared by our board of directors, cash dividends at
such rates and on such dates described in the prospectus supplement. Different series of preferred stock may be entitled to dividends at different rates or based
on different methods of calculation. The dividend rate may be fixed or variable or both. Dividends will be payable to the holders of record as they appear on
our stock books on record dates fixed by our board of directors, as specified in the applicable prospectus supplement.
Dividends on any series of preferred stock may be cumulative or noncumulative, as described in the applicable prospectus supplement. If our board of
directors does not declare a dividend payable on a dividend payment date on any series of noncumulative preferred stock, then the holders of that
noncumulative preferred stock will have no right to receive a dividend for that dividend payment date, and we will have no obligation to pay the dividend
accrued for that period, whether or not dividends on that series are declared payable on any future dividend payment dates. Dividends on any series of
cumulative preferred stock will accrue from the date we initially issue shares of such series or such other date specified in the applicable prospectus
supplement.
No dividends may be declared or paid or funds set apart for the payment of any dividends on any parity securities unless full dividends have been paid or
set apart for payment on the preferred stock. If full dividends are not paid, the preferred stock will share dividends pro rata with the parity securities.
No dividends may be declared or paid or funds set apart for the payment of dividends on any junior securities unless full dividends for all dividend
periods terminating on or prior to the date of the declaration or payment will have been paid or declared and a sum sufficient for the payment set apart for
payment on the preferred stock.
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Liquidation Preference. Upon any voluntary or involuntary liquidation, dissolution or winding up of our affairs, then, before we make any distribution
or payment to the holders of any common stock or any other class or series of our capital stock ranking junior to the preferred stock in the distribution of
assets upon any liquidation, dissolution or winding up of our affairs, the holders of each series of preferred stock shall be entitled to receive out of assets
legally available for distribution to stockholders, liquidating distributions in the amount of the liquidation preference per share set forth in the prospectus
supplement, plus any accrued and unpaid dividends thereon. Such dividends will not include any accumulation in respect of unpaid noncumulative
dividends for prior dividend periods. Unless otherwise provided in the applicable prospectus supplement, after payment of the full amount of their
liquidating distributions, the holders of preferred stock will have no right or claim to any of our remaining assets. Upon any such voluntary or involuntary
liquidation, dissolution or winding up, if our available assets are insufficient to pay the amount of the liquidating distributions on all outstanding preferred
stock and the corresponding amounts payable on all other classes or series of our capital stock ranking on parity with the preferred stock and all other such
classes or series of shares of capital stock ranking on parity with the preferred stock in the distribution of assets, then the holders of the preferred stock and all
other such classes or series of capital stock will share ratably in any such distribution of assets in proportion to the full liquidating distributions to which they
would otherwise be entitled.
Upon any such liquidation, dissolution or winding up and if we have made liquidating distributions in full to all holders of preferred stock, we will
distribute our remaining assets among the holders of any other classes or series of capital stock ranking junior to the preferred stock according to their
respective rights and preferences and, in each case, according to their respective number of shares. For such purposes, our consolidation or merger with or into
any other corporation, trust or entity, or the sale, lease or conveyance of all or substantially all of our property or assets will not be deemed to constitute a
liquidation, dissolution or winding up of our affairs.
Redemption. If so provided in the applicable prospectus supplement, the preferred stock will be subject to mandatory redemption or redemption at our
option, as a whole or in part, in each case upon the terms, at the times and at the redemption prices set forth in such prospectus supplement.
The prospectus supplement relating to a series of preferred stock that is subject to mandatory redemption will specify the number of shares of preferred
stock that shall be redeemed by us in each year commencing after a date to be specified, at a redemption price per share to be specified, together with an
amount equal to all accrued and unpaid dividends thereon to the date of redemption. Unless the shares have a cumulative dividend, such accrued dividends
will not include any accumulation in respect of unpaid dividends for prior dividend periods. We may pay the redemption price in cash or other property, as
specified in the applicable prospectus supplement. If the redemption price for preferred stock of any series is payable only from the net proceeds of the
issuance of shares of our capital stock, the terms of such preferred stock may provide that, if no such shares of our capital stock shall have been issued or to
the extent the net proceeds from any issuance are insufficient to pay in full the aggregate redemption price then due, such preferred stock shall automatically
and mandatorily be converted into the applicable shares of our capital stock pursuant to conversion provisions specified in the applicable prospectus
supplement. Notwithstanding the foregoing, we will not redeem any preferred stock of a series unless:
•

if that series of preferred stock has a cumulative dividend, we have declared and paid or contemporaneously declare and pay or set aside funds
to pay full cumulative dividends on the preferred stock for all past dividend periods and the then current dividend period; or

•

if such series of preferred stock does not have a cumulative dividend, we have declared and paid or contemporaneously declare and pay or set
aside funds to pay full dividends for the then current dividend period.
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In addition, we will not acquire any preferred stock of a series unless:
•

if that series of preferred stock has a cumulative dividend, we have declared and paid or contemporaneously declare and pay or set aside funds
to pay full cumulative dividends on all outstanding shares of such series of preferred stock for all past dividend periods and the then current
dividend period; or

•

if that series of preferred stock does not have a cumulative dividend, we have declared and paid or contemporaneously declare and pay or set
aside funds to pay full dividends on the preferred stock of such series for the then current dividend period.

However, at any time we may purchase or acquire preferred stock of that series (1) pursuant to a purchase or exchange offer made on the same terms to
holders of all outstanding preferred stock of such series or (2) by conversion into or exchange for shares of our capital stock ranking junior to the preferred
stock of such series as to dividends and upon liquidation.
If fewer than all of the outstanding shares of preferred stock of any series are to be redeemed, we will determine the number of shares that may be
redeemed pro rata from the holders of record of such shares in proportion to the number of such shares held or for which redemption is requested by such
holder or by any other equitable manner that we determine. Such determination will reflect adjustments to avoid redemption of fractional shares.
Unless otherwise provided in the applicable prospectus supplement, we will mail notice of redemption at least 30 days but not more than 60 days before
the redemption date to each holder of record of preferred stock to be redeemed at the address shown on our stock transfer books. Each notice shall state:
•

the redemption date;

•

the number of shares and series of preferred stock to be redeemed;

•

the redemption price;

•

the place or places where certificates for such preferred stock are to be surrendered for payment of the redemption price;

•

that dividends on the shares to be redeemed will cease to accrue on such redemption date;

•

the date on which the holder's conversion rights, if any, as to such shares shall terminate; and

•

the specific number of shares to be redeemed from each such holder if fewer than all the shares of any series are to be redeemed.

If notice of redemption has been given and we have set aside the funds necessary for such redemption in trust for the benefit of the holders of any shares
called for redemption, then from and after the redemption date, dividends will cease to accrue on such shares, and all rights of the holders of such shares will
terminate, except the right to receive the redemption price.
Voting Rights. Holders of preferred stock will not have any voting rights, except as required by law or as indicated in the applicable prospectus
supplement.
Unless otherwise provided for under the terms of any series of preferred stock, no consent or vote of the holders of shares of preferred stock or any series
thereof shall be required for any amendment to our certificate of incorporation that would increase the number of authorized shares of preferred stock or the
number of authorized shares of any series thereof or decrease the number of authorized shares of preferred stock or the number of authorized shares of any
series thereof (but not below the number of authorized shares of preferred stock or such series, as the case may be, then outstanding).
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Conversion Rights. The terms and conditions, if any, upon which any series of preferred stock is convertible into our common stock will be set forth in
the applicable prospectus supplement relating thereto. Such terms will include the number of shares of common stock into which the shares of preferred stock
are convertible, the conversion price, rate or manner of calculation thereof, the conversion period, provisions as to whether conversion will be at our option or
at the option of the holders of the preferred stock, the events requiring an adjustment of the conversion price and provisions affecting conversion in the event
of the redemption.
Transfer Agent and Registrar. The transfer agent and registrar for the preferred stock will be set forth in the applicable prospectus supplement.
Effects of Authorized but Unissued Stock
We have shares of common stock and preferred stock available for future issuance without stockholder approval, subject to any limitations imposed by
the listing standards of The NASDAQ Global Select Market. We may utilize these additional shares for a variety of corporate purposes, including for future
public offerings to raise additional capital or facilitate corporate acquisitions or for payment as a dividend on our capital stock. The existence of unissued
and unreserved common stock and preferred stock may enable our board of directors to issue shares to persons friendly to current management or to issue
preferred stock with terms that could have the effect of making it more difficult for a third party to acquire, or could discourage a third party from seeking to
acquire, a controlling interest in our company by means of a merger, tender offer, proxy contest or otherwise. In addition, if we issue preferred stock, the
issuance could adversely affect the voting power of holders of common stock and the likelihood that such holders will receive dividend payments and
payments upon liquidation.
Registration Rights
We entered into an amended and restated information and registration rights agreement, dated as of June 29, 2015, which we refer to as the IRRA, with
the holders of shares of our common stock. Under the IRRA, holders of registrable shares can demand that we file a registration statement or request that their
shares be included on a registration statement that we are otherwise filing, in either case, registering the resale of their shares of common stock. These
registration rights are subject to conditions and limitations, including our right, in certain circumstances, not to effect a requested registration on Form S-1
within 60 days before or 180 days following any offering of our securities or a requested registration on Form S-3 within 30 days before or 90 days following
any offering of our securities.
Demand Registration Rights. The holders of at least 20% of our registrable shares may require us to file a registration statement under the Securities Act
of 1933, as amended, or the Securities Act, on a Form S-1 or Form S-3, if available, at our expense with respect to the resale of their registrable shares, and we
are required to use our best efforts to effect the registration.
Piggyback Registration Rights. If we propose to register any of our securities under the Securities Act for our own account or the account of any other
holder, the holders of registrable shares are entitled to notice of such registration and to request that we include registrable shares for resale on such
registration statement, subject to the right of any underwriter to limit the number of shares included in such registration.
Both the demand registration rights and piggyback registrations rights under the IRRA will terminate with respect to each holder of registrable securities
upon the earliest to occur of (a) June 30, 2019 (subject to adjustment for any period of time for which a resale registration statement filed by the Company is
suspended or withdrawn), (b) the date all such holder's registrable securities have been resold, and (c) the date that (i) such holder and its affiliates own less
than 5% of the outstanding capital stock of the Company and (ii) the registrable securities may be resold without restrictive legends pursuant to a private
resale exemption.
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Expenses. We will pay all registration expenses related to any demand or piggyback registration. The IRRA contains customary cross-indemnification
provisions pursuant to which we are obligated to indemnify the selling stockholders in the event of misstatements or omissions in the registration statement
attributable to us except in the event of fraud and they are obligated to indemnify us for misstatements or omissions attributable to them.
Provisions of our Certificate of Incorporation and Bylaws and Delaware Law That May Have Anti-takeover Effects
Our certificate of incorporation and bylaws include a number of provisions that may have the effect of encouraging persons considering unsolicited
tender offers or other unilateral takeover proposals to negotiate with our board of directors rather than pursue non-negotiated takeover attempts. These
provisions include the items described below.
Board Composition and Filling Vacancies. In accordance with our certificate of incorporation, our board is divided into three classes serving three-year
terms, with one class being elected each year. Our certificate of incorporation also provides that directors may be removed only for cause and then only by the
affirmative vote of the holders of 75% or more of the shares then entitled to vote at an election of directors. Furthermore, any vacancy on our board of
directors, however occurring, including a vacancy resulting from an increase in the size of our board, may only be filled by the affirmative vote of a majority
of our directors then in office, even if less than a quorum.
No Written Consent of Stockholders. Our bylaws provide that all stockholder actions are required to be taken by a vote of the stockholders at an annual
or special meeting, and that stockholders may not take any action by written consent in lieu of a meeting.
Meetings of Stockholders. Our bylaws provide that only a majority of the members of our board of directors then in office, the chairman of the board, or
the chief executive officer may call special meetings of stockholders and only those matters set forth in the notice of the special meeting may be considered
or acted upon at a special meeting of stockholders. Our bylaws limit the business that may be conducted at an annual meeting of stockholders to those
matters properly brought before the meeting.
Advance Notice Requirements. Our bylaws establish advance notice procedures with regard to stockholder proposals relating to the nomination of
candidates for election as directors or new business to be brought before meetings of our stockholders. These procedures provide that notice of stockholder
proposals must be timely given in writing to our corporate secretary prior to the meeting at which the action is to be taken. Generally, to be timely, notice
must be received at our principal executive offices not less than 90 days or more than 120 days prior to the first anniversary date of the annual meeting for the
preceding year. The notice must contain certain information specified in the bylaws. These provisions may have the effect of precluding the conduct of
certain business at a meeting if the proper procedures are not followed. These provisions may also discourage or deter a potential acquirer from conducting a
solicitation of proxies to elect the acquirer's own slate of directors or otherwise attempting to obtain control of our company.
Amendment to Certificate of Incorporation and Bylaws. As required by the Delaware General Corporation Law, any amendment of our certificate of
incorporation must first be approved by a majority of our board of directors and, if required by law or our certificate of incorporation, thereafter be approved
by a majority of the outstanding shares entitled to vote on the amendment, and a majority of the outstanding shares of each class entitled to vote thereon as a
class, except that the amendment of the provisions relating to stockholder action, directors, limitation of liability, exclusive jurisdiction of Delaware Courts
and the amendment of our bylaws and certificate of incorporation must be approved by not less than 75% of the outstanding shares entitled to vote on the
amendment, and not less than
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75% of the outstanding shares of each class entitled to vote thereon as a class. Our bylaws may be amended by the affirmative vote of a majority of the
directors then in office, subject to any limitations set forth in the bylaws; and may also be amended by the affirmative vote of at least 75% of the outstanding
shares entitled to vote on the amendment, or, if the board of directors recommends that the stockholders approve the amendment, by the affirmative vote of
the majority of the outstanding shares entitled to vote on the amendment, in each case voting together as a single class.
Preferred Stock. Our certificate of incorporation provides for 5,000,000 authorized shares of preferred stock. The existence of authorized but unissued
shares of preferred stock may enable our board of directors to render more difficult or to discourage an attempt to obtain control of us by means of a merger,
tender offer, proxy contest or otherwise. For example, if in the due exercise of its fiduciary obligations, our board of directors were to determine that a
takeover proposal is not in the best interests of us or our stockholders, our board of directors could cause shares of preferred stock to be issued without
stockholder approval in one or more private offerings or other transactions that might dilute the voting or other rights of the proposed acquirer or insurgent
stockholder or stockholder group. In this regard, our certificate of incorporation grants our board of directors broad power to establish the rights and
preferences of authorized and unissued shares of preferred stock. The issuance of shares of preferred stock could decrease the amount of earnings and assets
available for distribution to holders of shares of common stock. The issuance may also adversely affect the rights and powers, including voting rights, of
these holders and may have the effect of delaying, deterring or preventing a change in control of us.
Section 203 of the Delaware General Corporation Law. We are subject to the provisions of Section 203 of the Delaware General Corporation Law. In
general, Section 203 prohibits a publicly-held Delaware corporation from engaging in a "business combination" with an "interested stockholder" for a threeyear period following the time that this stockholder becomes an interested stockholder, unless the business combination is approved in a prescribed manner.
A "business combination" includes, among other things, a merger, asset or stock sale or other transaction resulting in a financial benefit to the interested
stockholder. An "interested stockholder" is a person who, together with affiliates and associates, owns, or did own within three years prior to the
determination of interested stockholder status, 15% or more of the corporation's voting stock. Under Section 203, a business combination between a
corporation and an interested stockholder is prohibited unless it satisfies one of the following conditions:
•

before the stockholder became interested, the board of directors approved either the business combination or the transaction which resulted in
the stockholder becoming an interested stockholder;

•

upon consummation of the transaction that resulted in the stockholder becoming an interested stockholder, the interested stockholder owned
at least 85% of the voting stock of the corporation outstanding at the time the transaction commenced, excluding for purposes of determining
the voting stock outstanding, shares owned by persons who are directors and also officers, and employee stock plans, in some instances; or

•

at or after the time the stockholder became interested, the business combination was approved by the board of directors of the corporation and
authorized at an annual or special meeting of the stockholders by the affirmative vote of at least two-thirds of the outstanding voting stock
that is not owned by the interested stockholder.

A Delaware corporation may "opt out" of these provisions with an express provision in its original certificate of incorporation or an express provision in
its certificate of incorporation or bylaws resulting from a stockholders' amendment approved by at least a majority of the outstanding voting shares. We have
not opted out of these provisions. As a result, mergers or other takeover or change in control attempts of us may be discouraged or prevented.
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Exclusive Jurisdiction of Certain Actions. Our certificate of incorporation requires, to the fullest extent permitted by law, that derivative actions
brought in our name, actions against our directors, officers and employees for breach of fiduciary duty and other similar actions may be brought only in the
Court of Chancery in the State of Delaware, unless we otherwise consent. Although we believe this provision benefits us by providing increased consistency
in the application of Delaware law in the types of lawsuits to which it applies, the provision may have the effect of discouraging lawsuits against our directors
and officers.
DESCRIPTION OF DEBT SECURITIES
We may offer debt securities which may be senior or subordinated. We refer to senior debt securities and subordinated debt securities collectively as debt
securities. Each series of debt securities may have different terms. The following description summarizes the general terms and provisions of the debt
securities. We will describe the specific terms of the debt securities and the extent, if any, to which the general provisions summarized below apply to any
series of debt securities in the prospectus supplement relating to the series and any applicable free writing prospectus that we authorize to be delivered. When
we refer to "the Company," "we," "our," and "us" in this section, we mean ConforMIS, Inc. excluding, unless the context otherwise requires or as otherwise
expressly stated, our subsidiaries.
We may issue senior debt securities from time to time, in one or more series under a senior indenture to be entered into between us and a senior trustee to
be named in a prospectus supplement, which we refer to as the senior trustee. We may issue subordinated debt securities from time to time, in one or more
series under a subordinated indenture to be entered into between us and a subordinated trustee to be named in a prospectus supplement, which we refer to as
the subordinated trustee. The forms of senior indenture and subordinated indenture are filed as exhibits to the registration statement of which this prospectus
forms a part. Together, the senior indenture and the subordinated indenture are referred to as the indentures and, together, the senior trustee and the
subordinated trustee are referred to as the trustees. This prospectus briefly outlines some of the provisions of the indentures. The following summary of the
material provisions of the indentures is qualified in its entirety by the provisions of the indentures, including definitions of certain terms used in the
indentures. Wherever we refer to particular sections or defined terms of the indentures, those sections or defined terms are incorporated by reference in this
prospectus or the applicable prospectus supplement. You should review the indentures that are filed as exhibits to the registration statement of which this
prospectus forms a part for additional information. As used in this prospectus, the term "debt securities" includes the debt securities being offered by this
prospectus and all other debt securities issued by us under the indentures.
General
The indentures:
•

do not limit the amount of debt securities that we may issue;

•

allow us to issue debt securities in one or more series;

•

do not require us to issue all of the debt securities of a series at the same time;

•

allow us to reopen a series to issue additional debt securities without the consent of the holders of the debt securities of such series; and

•

provide that the debt securities will be unsecured, except as may be set forth in the applicable prospectus supplement.
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Unless otherwise provided in the applicable prospectus supplement, the senior debt securities will be unsubordinated obligations and will rank equally
with all of our other unsecured and unsubordinated indebtedness. Payments on the subordinated debt securities will be subordinated to the prior payment in
full of all of our senior indebtedness, as described under "—Subordination" and in the applicable prospectus supplement.
Each indenture provides that we may, but need not, designate more than one trustee under an indenture. Any trustee under an indenture may resign or be
removed and a successor trustee may be appointed to act with respect to the series of debt securities administered by the resigning or removed trustee. If two
or more persons are acting as trustee with respect to different series of debt securities, each trustee shall be a trustee of a trust under the applicable indenture
separate and apart from the trust administered by any other trustee. Except as otherwise indicated in this prospectus, any action described in this prospectus to
be taken by each trustee may be taken by each trustee with respect to, and only with respect to, the one or more series of debt securities for which it is trustee
under the applicable indenture.
The prospectus supplement for each offering will provide the following terms, where applicable:
•

the title of the debt securities and whether they are senior or subordinated;

•

the aggregate principal amount of the debt securities being offered, the aggregate principal amount of the debt securities outstanding as of the
most recent practicable date and any limit on their aggregate principal amount, including the aggregate principal amount of debt securities
authorized;

•

the price at which the debt securities will be issued, expressed as a percentage of the principal and, if other than the principal amount thereof,
the portion of the principal amount thereof payable upon declaration of acceleration of the maturity thereof or, if applicable, the portion of the
principal amount of such debt securities that is convertible into common stock or other securities of ours or the method by which any such
portion shall be determined;

•

if convertible, the terms on which such debt securities are convertible, including the initial conversion price or rate and the conversion period
and any applicable limitations on the ownership or transferability of common stock or other securities of ours received on conversion;

•

the date or dates, or the method for determining the date or dates, on which the principal of the debt securities will be payable;

•

the fixed or variable interest rate or rates of the debt securities, or the method by which the interest rate or rates is determined;

•

the date or dates, or the method for determining the date or dates, from which interest will accrue;

•

the dates on which interest will be payable;

•

the record dates for interest payment dates, or the method by which such dates will be determined;

•

the persons to whom interest will be payable;

•

the basis upon which interest will be calculated if other than that of a 360-day year of twelve 30-day months;

•

any make-whole amount, which is the amount in addition to principal and interest that is required to be paid to the holder of a debt security as
a result of any optional redemption or accelerated payment of such debt security, or the method for determining the make-whole amount;
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•

the place or places where the principal of, and any premium or make-whole amount, and interest on, the debt securities will be payable;

•

where the debt securities may be surrendered for registration of transfer or conversion or exchange;

•

where notices or demands to or upon us in respect of the debt securities and the applicable indenture may be served;

•

the times, prices and other terms and conditions upon which we may redeem the debt securities;

•

any obligation we have to redeem, repay or repurchase the debt securities pursuant to any sinking fund or analogous provision or at the option
of holders of the debt securities, and the times and prices at which we must redeem, repay or repurchase the debt securities as a result of such
obligation;

•

the currency or currencies in which the debt securities are denominated and payable if other than United States dollars, which may be a foreign
currency or units of two or more foreign currencies or a composite currency or currencies and the terms and conditions relating thereto, and the
manner of determining the equivalent of such foreign currency in United States dollars;

•

whether the principal of, and any premium or make-whole amount, or interest on, the debt securities of the series are to be payable, at our
election or at the election of a holder, in a currency or currencies other than that in which the debt securities are denominated or stated to be
payable, and other related terms and conditions;

•

whether the amount of payments of principal of, and any premium or make-whole amount, or interest on, the debt securities may be determined
according to an index, formula or other method and how such amounts will be determined;

•

whether the debt securities will be in registered form, bearer form, or both, and (i) if in registered form, the person to whom any interest shall be
payable, if other than the person in whose name the security is registered at the close of business on the regular record date for such interest, or
(ii) if in bearer form, the manner in which, or the person to whom, any interest on the security shall be payable if otherwise than upon
presentation and surrender upon maturity;

•

any restrictions applicable to the offer, sale or delivery of securities in bearer form and the terms upon which securities in bearer form of the
series may be exchanged for securities in registered form of the series and vice versa, if permitted by applicable laws and regulations;

•

whether any debt securities of the series are to be issuable initially in temporary global form and whether any debt securities of the series are to
be issuable in permanent global form with or without coupons and, if so, whether beneficial owners of interests in any such permanent global
security may, or shall be required to, exchange their interests for other debt securities of the series, and the manner in which interest shall be
paid;

•

the identity of the depositary for securities in registered form, if such series are to be issuable as a global security;

•

the date as of which any debt securities in bearer form or in temporary global form shall be dated if other than the original issuance date of the
first security of the series to be issued;

•

the applicability, if any, of the defeasance and covenant defeasance provisions described in this prospectus or in the applicable indenture;
16

Table of Contents
•

whether and under what circumstances we will pay any additional amounts on the debt securities in respect of any tax, assessment or
governmental charge and, if so, whether we will have the option to redeem the debt securities in lieu of making such a payment;

•

whether and under what circumstances the debt securities being offered are convertible into common stock or other securities of ours, as the
case may be, including the conversion price or rate and the manner or calculation thereof;

•

the circumstances, if any, under which beneficial owners of interests in the global security may obtain definitive debt securities and the
manner in which payments on a permanent global debt security will be made if any debt securities are issuable in temporary or permanent
global form;

•

any provisions granting special rights to holders of securities upon the occurrence of such events as specified in the applicable prospectus
supplement;

•

the name of the applicable trustee and the nature of any material relationship with us or any of our affiliates, and the percentage of debt
securities of the class necessary to require the trustee to take action; and

•

any other terms of such debt securities not inconsistent with the provisions of the applicable indenture.

We may issue debt securities that provide for less than the entire principal amount thereof to be payable upon declaration of acceleration of the maturity
of the debt securities. We refer to any such debt securities throughout this prospectus as "original issue discount securities." The applicable prospectus
supplement will describe the United States federal income tax consequences and other relevant considerations applicable to original issue discount
securities.
Except as described under "—Merger, Consolidation or Sale of Assets" or as may be set forth in any prospectus supplement, the debt securities will not
contain any provisions that (i) would limit our ability to incur indebtedness or (ii) would afford holders of debt securities protection in the event of (a) a
highly leveraged or similar transaction involving us, or (b) a change of control or reorganization, restructuring, merger or similar transaction involving us that
may adversely affect the holders of the debt securities. In the future, we may enter into transactions, such as the sale of all or substantially all of our assets or a
merger or consolidation, that may have an adverse effect on our ability to service our indebtedness, including the debt securities, by, among other things,
substantially reducing or eliminating our assets.
Our governing instruments do not define the term "substantially all" as it relates to the sale of assets. Additionally, Delaware cases interpreting the term
"substantially all" rely upon the facts and circumstances of each particular case. Consequently, to determine whether a sale of "substantially all" of our assets
has occurred, a holder of debt securities must review the financial and other information that we have disclosed to the public.
We will provide you with more information in the applicable prospectus supplement regarding any deletions, modifications, or additions to the events of
default or covenants that are described below, including any addition of a covenant or other provision providing event risk or similar protection.
Payment
Unless otherwise provided in the applicable prospectus supplement, the principal of, and any premium or make-whole amount, and interest on, any series
of the debt securities will be payable at the corporate trust office of the trustee. We will provide you with the address of the trustee in the applicable
prospectus supplement. We may also pay interest by mailing a check to the address of the person entitled to it as it appears in the applicable register for the
debt securities or by wire transfer of funds to that person at an account maintained within the United States.
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All monies that we pay to a paying agent or a trustee for the payment of the principal of, and any premium or make-whole amount, or interest on, any
debt security will be repaid to us if unclaimed at the end of two years after the obligation underlying payment becomes due and payable. After funds have
been returned to us, the holder of the debt security may look only to us for payment, without payment of interest for the period which we hold the funds.
Denomination, Interest, Registration and Transfer
Unless otherwise provided in the applicable prospectus supplement, the debt securities of any series will be issuable in denominations of $1,000 and
integral multiples of $1,000.
Subject to the limitations imposed upon debt securities that are evidenced by a computerized entry in the records of a depository company rather than by
physical delivery of a note, a holder of debt securities of any series may:
•

exchange them for any authorized denomination of other debt securities of the same series and of a like aggregate principal amount and kind
upon surrender of such debt securities at the corporate trust office of the applicable trustee or at the office of any transfer agent that we
designate for such purpose; and

•

surrender them for registration of transfer or exchange at the corporate trust office of the applicable trustee or at the office of any transfer agent
that we designate for such purpose.

Every debt security surrendered for registration of transfer or exchange must be duly endorsed or accompanied by a written instrument of transfer
satisfactory to the applicable trustee or transfer agent. Payment of a service charge will not be required for any registration of transfer or exchange of any debt
securities, but we or the trustee may require payment of a sum sufficient to cover any tax or other governmental charge payable in connection therewith. If, in
addition to the applicable trustee, the applicable prospectus supplement refers to any transfer agent initially designated by us for any series of debt securities,
we may at any time rescind the designation of any such transfer agent or approve a change in the location through which any such transfer agent acts, except
that we will be required to maintain a transfer agent in each place of payment for such series. We may at any time designate additional transfer agents for any
series of debt securities.
Neither we, nor any trustee, will be required to:
•

issue, register the transfer of or exchange debt securities of any series during a period beginning at the opening of business 15 days before the
day that the notice of redemption of any debt securities selected for redemption is mailed and ending at the close of business on the day of
such mailing;

•

register the transfer of or exchange any debt security, or portion thereof, so selected for redemption, in whole or in part, except the unredeemed
portion of any debt security being redeemed in part; and

•

issue, register the transfer of or exchange any debt security that has been surrendered for repayment at the option of the holder, except the
portion, if any, of such debt security not to be so repaid.
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Merger, Consolidation or Sale of Assets
The indentures provide that we may, without the consent of the holders of any outstanding debt securities, (i) consolidate with, (ii) sell, lease or convey
all or substantially all of our assets to, or (iii) merge with or into, any other entity provided that:
•

either we are the continuing entity, or the successor entity, if other than us, assumes the obligations (a) to pay the principal of, and any
premium or make-whole amount, and interest on, all of the debt securities and (b) to duly perform and observe all of the covenants and
conditions contained in the applicable indenture;

•

after giving effect to the transaction, there is no event of default under the applicable indentures and no event which, after notice or the lapse
of time, or both, would become such an event of default, occurs and continues; and

•

an officers' certificate and legal opinion covering such conditions are delivered to each applicable trustee. Covenants

Existence. Except as described under "—Merger, Consolidation or Sale of Assets," the indentures require us to do or cause to be done all things
necessary to preserve and keep in full force and effect our existence, rights and franchises. However, the indentures do not require us to preserve any right or
franchise if we determine that any right or franchise is no longer desirable in the conduct of our business.
Payment of taxes and other claims. The indentures require us to pay, discharge or cause to be paid or discharged, before they become delinquent (i) all
taxes, assessments and governmental charges levied or imposed on us, and (ii) all lawful claims for labor, materials and supplies which, if unpaid, might by
law become a lien upon our property. However, we will not be required to pay, discharge or cause to be paid or discharged any such tax, assessment, charge or
claim whose amount, applicability or validity is being contested in good faith by appropriate proceedings.
Provision of financial information. The indentures require us to (i) within 15 days of each of the respective dates by which we are required to file our
annual reports, quarterly reports and other documents with the SEC, file with the trustee copies of the annual report, quarterly report and other documents that
we file with the SEC under Section 13 or 15(d) of the Exchange Act, (ii) file with the trustee and the SEC any additional information, documents and reports
regarding compliance by us with the conditions and covenants of the indentures, as required, (iii) within 30 days after the filing with the trustee, mail to all
holders of debt securities, as their names and addresses appear in the applicable register for such debt securities, without cost to such holders, summaries of
any documents and reports required to be filed by us pursuant to (i) and (ii) above, and (iv) supply, promptly upon written request and payment of the
reasonable cost of duplication and delivery, copies of such documents to any prospective holder.
Additional covenants. The applicable prospectus supplement will set forth any additional covenants relating to any series of debt securities.
Events of Default, Notice and Waiver
Unless the applicable prospectus supplement states otherwise, when we refer to "events of default" as defined in the indentures with respect to any series
of debt securities, we mean:
•

default in the payment of any installment of interest on any debt security of such series continuing for 30 days;

•

default in the payment of principal of, or any premium or make-whole amount on, any debt security of such series for five business days at its
stated maturity;
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•

default in making any sinking fund payment as required for any debt security of such series for five business days;

•

default in the performance or breach of any covenant or warranty in the debt securities or in the indenture by us continuing for 60 days after
written notice as provided in the applicable indenture, but not of a covenant added to the indenture solely for the benefit of a series of debt
securities issued thereunder other than such series;

•

a default under any bond, debenture, note, mortgage, indenture or instrument: (i) having an aggregate principal amount of at least
$30,000,000; or (ii) under which there may be issued, secured or evidenced any existing or later created indebtedness for money borrowed by
us, if we are directly responsible or liable as obligor or guarantor, if the default results in the indebtedness becoming or being declared due and
payable prior to the date it otherwise would have, without such indebtedness having been discharged, or such acceleration having been
rescinded or annulled, within 30 days after notice to the issuing company specifying such default. Such notice shall be given to us by the
trustee, or to us and the trustee by the holders of at least 10% in principal amount of the outstanding debt securities of that series. The written
notice shall specify such default and require us to cause such indebtedness to be discharged or cause such acceleration to be rescinded or
annulled and shall state that such notice is a "Notice of Default" under such indenture;

•

bankruptcy, insolvency or reorganization, or court appointment of a receiver, liquidator or trustee of us; and

•

any other event of default provided with respect to a particular series of debt securities.

If an event of default occurs and is continuing with respect to debt securities of any series outstanding, then the applicable trustee or the holders of 25%
or more in principal amount of the debt securities of that series will have the right to declare the principal amount of all the debt securities of that series to be
due and payable. If the debt securities of that series are original issue discount securities or indexed securities, then the applicable trustee or the holders of
25% or more in principal amount of the debt securities of that series will have the right to declare the portion of the principal amount as may be specified in
the terms thereof to be due and payable. However, at any time after such a declaration of acceleration has been made, but before a judgment or decree for
payment of the money due has been obtained by the applicable trustee, the holders of at least a majority in principal amount of outstanding debt securities of
such series or of all debt securities then outstanding under the applicable indenture may rescind and annul such declaration and its consequences if:
•

we have deposited with the applicable trustee all required payments of the principal, any premium or make-whole amount, interest and, to the
extent permitted by law, interest on overdue installment of interest, plus applicable fees, expenses, disbursements and advances of the
applicable trustee; and

•

all events of default, other than the non-payment of accelerated principal, or a specified portion thereof, and any premium or make-whole
amount, have been cured or waived.

The indentures also provide that the holders of at least a majority in principal amount of the outstanding debt securities of any series or of all debt
securities then outstanding under the applicable indenture may, on behalf of all holders, waive any past default with respect to such series and its
consequences, except a default:
•

in the payment of the principal, any premium or make-whole amount, or interest;

•

in respect of a covenant or provision contained in the applicable indenture that cannot be modified or amended without the consent of the
holders of the outstanding debt security that is affected by the default; or
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•

in respect of a covenant or provision for the benefit or protection of the trustee, without its express written consent.

The indentures require each trustee to give notice to the holders of debt securities within 90 days of a default unless such default has been cured or
waived. However, the trustee may withhold notice if specified persons of such trustee consider such withholding to be in the interest of the holders of debt
securities. The trustee may not withhold notice of a default in the payment of principal, any premium or interest on any debt security of such series or in the
payment of any sinking fund installment in respect of any debt security of such series.
The indentures provide that holders of debt securities of any series may not institute any proceedings, judicial or otherwise, with respect to such
indenture or for any remedy under the indenture, unless the trustee fails to act for a period of 60 days after the trustee has received a written request to
institute proceedings in respect of an event of default from the holders of 25% or more in principal amount of the outstanding debt securities of such series, as
well as an offer of indemnity reasonably satisfactory to the trustee. However, this provision will not prevent any holder of debt securities from instituting suit
for the enforcement of payment of the principal of, and any premium or make-whole amount, and interest on, such debt securities at the respective due dates
thereof.
The indentures provide that, subject to provisions in each indenture relating to its duties in the case of a default, a trustee has no obligation to exercise
any of its rights or powers at the request or direction of any holders of any series of debt securities then outstanding under the indenture, unless the holders
have offered to the trustee reasonable security or indemnity. The holders of at least a majority in principal amount of the outstanding debt securities of any
series or of all debt securities then outstanding under an indenture shall have the right to direct the time, method and place of conducting any proceeding for
any remedy available to the applicable trustee, or of exercising any trust or power conferred upon such trustee. However, a trustee may refuse to follow any
direction which:
•

is in conflict with any law or the applicable indenture;

•

may involve the trustee in personal liability; or

•

may be unduly prejudicial to the holders of debt securities of the series not joining the proceeding.

Within 120 days after the close of each fiscal year, we will be required to deliver to each trustee a certificate, signed by one of our several specified
officers, stating whether or not that officer has knowledge of any default under the applicable indenture. If the officer has knowledge of any default, the
notice must specify the nature and status of the default.
Modification of the Indentures
The indentures provide that modifications and amendments may be made only with the consent of the affected holders of a majority in principal amount
of all outstanding debt securities issued under that indenture. However, no such modification or amendment may, without the consent of the holders of the
debt securities affected by the modification or amendment:
•

change the stated maturity of the principal of, or any premium or make-whole amount on, or any installment of principal of or interest on, any
such debt security;

•

reduce the principal amount of, the rate or amount of interest on, or any premium or make-whole amount payable on redemption of, any such
debt security;

•

reduce the amount of principal of an original issue discount security that would be due and payable upon declaration of acceleration of the
maturity thereof or would be provable in bankruptcy, or adversely affect any right of repayment of the holder of any such debt security;
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•

change the place of payment or the coin or currency for payment of principal of, or any premium or make-whole amount, or interest on, any
such debt security;

•

impair the right to institute suit for the enforcement of any payment on or with respect to any such debt security;

•

reduce the percentage in principal amount of any outstanding debt securities necessary to modify or amend the applicable indenture with
respect to such debt securities, to waive compliance with particular provisions thereof or defaults and consequences thereunder or to reduce
the quorum or voting requirements set forth in the applicable indenture; and

•

modify any of the foregoing provisions or any of the provisions relating to the waiver of particular past defaults or covenants, except to
increase the required percentage to effect such action or to provide that some of the other provisions may not be modified or waived without
the consent of the holder of such debt security.

The holders of a majority in aggregate principal amount of the outstanding debt securities of each series may, on behalf of all holders of debt securities of
that series, waive, insofar as that series is concerned, our compliance with material restrictive covenants of the applicable indenture.
We and our respective trustee may make modifications and amendments of an indenture without the consent of any holder of debt securities for any of
the following purposes:
•

to evidence the succession of another person to us as obligor under such indenture;

•

to add to our covenants for the benefit of the holders of all or any series of debt securities or to surrender any right or power conferred upon us
in such indenture;

•

to add events of default for the benefit of the holders of all or any series of debt securities;

•

to add or change any provisions of an indenture (i) to change or eliminate restrictions on the payment of principal of, or premium or makewhole amount, or interest on, debt securities in bearer form, or (ii) to permit or facilitate the issuance of debt securities in uncertificated form,
provided that such action shall not adversely affect the interests of the holders of the debt securities of any series in any material respect;

•

to change or eliminate any provisions of an indenture, provided that any such change or elimination shall become effective only when there
are no debt securities outstanding of any series created prior thereto which are entitled to the benefit of such provision;

•

to secure the debt securities;

•

to establish the form or terms of debt securities of any series;

•

to provide for the acceptance of appointment by a successor trustee or facilitate the administration of the trusts under an indenture by more
than one trustee;

•

to cure any ambiguity, defect or inconsistency in an indenture, provided that such action shall not adversely affect the interests of holders of
debt securities of any series issued under such indenture; and

•

to supplement any of the provisions of an indenture to the extent necessary to permit or facilitate defeasance and discharge of any series of
such debt securities, provided that such action shall not adversely affect the interests of the holders of the outstanding debt securities of any
series.
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Voting
The indentures provide that in determining whether the holders of the requisite principal amount of outstanding debt securities of a series have given
any request, demand, authorization, direction, notice, consent or waiver under the indentures or whether a quorum is present at a meeting of holders of debt
securities:
•

the principal amount of an original issue discount security that shall be deemed to be outstanding shall be the amount of the principal thereof
that would be due and payable as of the date of such determination upon declaration of acceleration of the maturity thereof;

•

the principal amount of any debt security denominated in a foreign currency that shall be deemed outstanding shall be the United States dollar
equivalent, determined on the issue date for such debt security, of the principal amount or, in the case of an original issue discount security,
the United States dollar equivalent on the issue date of such debt security of the amount determined as provided in the preceding bullet point;

•

the principal amount of an indexed security that shall be deemed outstanding shall be the principal face amount of such indexed security at
original issuance, unless otherwise provided for such indexed security under such indenture; and

•

debt securities owned by us or any other obligor upon the debt securities or by any affiliate of ours or of such other obligor shall be
disregarded.

The indentures contain provisions for convening meetings of the holders of debt securities of a series. A meeting will be permitted to be called at any
time by the applicable trustee, and also, upon request, by us or the holders of at least 25% in principal amount of the outstanding debt securities of such
series, in any such case upon notice given as provided in such indenture. Except for any consent that must be given by the holder of each debt security
affected by the modifications and amendments of an indenture described above, any resolution presented at a meeting or adjourned meeting duly reconvened
at which a quorum is present may be adopted by the affirmative vote of the holders of a majority of the aggregate principal amount of the outstanding debt
securities of that series represented at such meeting.
Notwithstanding the preceding paragraph, except as referred to above, any resolution relating to a request, demand, authorization, direction, notice,
consent, waiver or other action that may be made, given or taken by the holders of a specified percentage, which is less than a majority of the aggregate
principal amount of the outstanding debt securities of a series, may be adopted at a meeting or adjourned meeting duly reconvened at which a quorum is
present by the affirmative vote of such specified percentage.
Any resolution passed or decision taken at any properly held meeting of holders of debt securities of any series will be binding on all holders of such
series. The quorum at any meeting called to adopt a resolution, and at any reconvened meeting, will be persons holding or representing a majority in
principal amount of the outstanding debt securities of a series. However, if any action is to be taken relating to a consent or waiver which may be given by the
holders of at least a specified percentage in principal amount of the outstanding debt securities of a series, the persons holding such percentage will
constitute a quorum.
Notwithstanding the foregoing provisions, the indentures provide that if any action is to be taken at a meeting with respect to any request, demand,
authorization, direction, notice, consent, waiver or other action that such indenture expressly provides may be made, given or taken by the holders of a
specified percentage in principal amount of all outstanding debt securities affected by such action, or of the holders of such series and one or more additional
series:
•

there shall be no minimum quorum requirement for such meeting; and
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•

the principal amount of the outstanding debt securities of such series that vote in favor of such request, demand, authorization, direction,
notice, consent, waiver or other action shall be taken account in determining whether such request, demand, authorization, direction, notice,
consent, waiver or other action has been made, given or taken under such indenture.

Subordination
Unless otherwise provided in the applicable prospectus supplement, subordinated debt securities will be subject to the following subordination
provisions.
Upon any distribution to our creditors in a liquidation, dissolution or reorganization, the payment of the principal of and interest on any subordinated
debt securities will be subordinated to the extent provided in the applicable indenture in right of payment to the prior payment in full of all senior debt.
However, our obligation to make payments of the principal of and interest on such subordinated debt securities otherwise will not be affected. No payment of
principal or interest will be permitted to be made on subordinated debt securities at any time if a default on senior debt exists that permits the holders of such
senior debt to accelerate its maturity and the default is the subject of judicial proceedings or we receive notice of the default. After all senior debt is paid in
full and until the subordinated debt securities are paid in full, holders of subordinated debt securities will be subrogated to the rights of holders of senior debt
to the extent that distributions otherwise payable to holders of subordinated debt securities have been applied to the payment of senior debt. The
subordinated indenture will not restrict the amount of senior debt or other indebtedness of ours and our subsidiaries. As a result of these subordination
provisions, in the event of a distribution of assets upon insolvency, holders of subordinated debt securities may recover less, ratably, than our general
creditors.
The term "senior debt" will be defined in the applicable indenture as the principal of and interest on, or substantially similar payments to be made by us
in respect of, other outstanding indebtedness, whether outstanding at the date of execution of the applicable indenture or subsequently incurred, created or
assumed. The prospectus supplement may include a description of additional terms implementing the subordination feature.
No restrictions will be included in any indenture relating to subordinated debt securities upon the creation of additional senior debt.
If this prospectus is being delivered in connection with the offering of a series of subordinated debt securities, the accompanying prospectus supplement
or the information incorporated in this prospectus by reference will set forth the approximate amount of senior debt outstanding as of the end of our most
recent fiscal quarter.
Discharge, Defeasance and Covenant Defeasance
Unless otherwise provided in the applicable prospectus supplement, the indentures allow us to discharge our obligations to holders of any series of debt
securities issued under any indenture when:
•

either (i) all securities of such series have already been delivered to the applicable trustee for cancellation; or (ii) all securities of such series
have not already been delivered to the applicable trustee for cancellation but (a) have become due and payable, (b) will become due and
payable within one year, or (c) if redeemable at our option, are to be redeemed within one year, and we have irrevocably deposited with the
applicable trustee, in trust, funds in such currency or currencies, currency unit or units or composite currency or currencies in which such debt
securities are payable, an amount sufficient to pay the entire indebtedness on such debt securities in respect of principal and any premium or
make-whole amount, and interest to the date of such deposit if such debt securities have become due and payable or, if they have not, to the
stated maturity or redemption date;
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•

we have paid or caused to be paid all other sums payable; and

•

an officers' certificate and an opinion of counsel stating the conditions to discharging the debt securities have been satisfied has been
delivered to the trustee.

Unless otherwise provided in the applicable prospectus supplement, the indentures provide that, upon our irrevocable deposit with the applicable
trustee, in trust, of an amount, in such currency or currencies, currency unit or units or composite currency or currencies in which such debt securities are
payable at stated maturity, or government obligations, or both, applicable to such debt securities, which through the scheduled payment of principal and
interest in accordance with their terms will provide money in an amount sufficient to pay the principal of, and any premium or make-whole amount, and
interest on, such debt securities, and any mandatory sinking fund or analogous payments thereon, on the scheduled due dates therefor, the issuing company
may elect either:
•

to defease and be discharged from any and all obligations with respect to such debt securities; or

•

to be released from its obligations with respect to such debt securities under the applicable indenture or, if provided in the applicable
prospectus supplement, its obligations with respect to any other covenant, and any omission to comply with such obligations shall not
constitute an event of default with respect to such debt securities.

Notwithstanding the above, we may not elect to defease and be discharged from the obligation to pay any additional amounts upon the occurrence of
particular events of tax, assessment or governmental charge with respect to payments on such debt securities and the obligations to register the transfer or
exchange of such debt securities, to replace temporary or mutilated, destroyed, lost or stolen debt securities, to maintain an office or agency in respect of such
debt securities, or to hold monies for payment in trust.
The indentures only permit us to establish the trust described in the paragraph above if, among other things, we have delivered to the applicable trustee
an opinion of counsel to the effect that the holders of such debt securities will not recognize income, gain or loss for United States federal income tax
purposes as a result of such defeasance or covenant defeasance and will be subject to United States federal income tax on the same amounts, in the same
manner and at the same times as would have been the case if such defeasance or covenant defeasance had not occurred. Such opinion of counsel, in the case
of defeasance, will be required to refer to and be based upon a ruling received from or published by the Internal Revenue Service or a change in applicable
United States federal income tax law occurring after the date of the indenture. In the event of such defeasance, the holders of such debt securities would be
able to look only to such trust fund for payment of principal, any premium or make-whole amount, and interest.
When we use the term "government obligations," we mean securities that are:
•

direct obligations of the United States or the government that issued the foreign currency in which the debt securities of a particular series are
payable, for the payment of which its full faith and credit is pledged; or

•

obligations of a person controlled or supervised by and acting as an agency or instrumentality of the United States or other government that
issued the foreign currency in which the debt securities of such series are payable, the payment of which is unconditionally guaranteed as a
full faith and credit obligation by the United States or such other government, which are not callable or redeemable at the option of the issuer
thereof and shall also include a depository receipt issued by a bank or trust company as custodian with respect to any such government
obligation or a specific payment of interest on or principal of any such government obligation held by such custodian for the account of the
holder of a depository receipt. However, except as required by law, such custodian is not authorized to make any deduction from the amount
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payable to the holder of such depository receipt from any amount received by the custodian in respect of the government obligation or the
specific payment of interest on or principal of the government obligation evidenced by such depository receipt.
Unless otherwise provided in the applicable prospectus supplement, if after we have deposited funds and/or government obligations to effect defeasance
or covenant defeasance with respect to debt securities of any series, (i) the holder of a debt security of such series is entitled to, and does, elect under the terms
of the applicable indenture or the terms of such debt security to receive payment in a currency, currency unit or composite currency other than that in which
such deposit has been made in respect of such debt security, or (ii) a conversion event occurs in respect of the currency, currency unit or composite currency
in which such deposit has been made, the indebtedness represented by such debt security will be deemed to have been, and will be, fully discharged and
satisfied through the payment of the principal of, and premium or make-whole amount, and interest on, such debt security as they become due out of the
proceeds yielded by converting the amount so deposited in respect of such debt security into the currency, currency unit or composite currency in which such
debt security becomes payable as a result of such election or such cessation of usage based on the applicable market exchange rate.
When we use the term "conversion event," we mean the cessation of use of:
•

a currency, currency unit or composite currency both by the government of the country that issued such currency and for the settlement of
transactions by a central bank or other public institutions of or within the international banking community;

•

the European Currency Unit both within the European Monetary System and for the settlement of transactions by public institutions of or
within the European Communities; or

•

any currency unit or composite currency other than the European Currency Unit for the purposes for which it was established.

Unless otherwise provided in the applicable prospectus supplement, all payments of principal of, and any premium or make-whole amount, and interest
on, any debt security that is payable in a foreign currency that ceases to be used by its government of issuance shall be made in United States dollars.
In the event that (i) we effect covenant defeasance with respect to any debt securities and (ii) those debt securities are declared due and payable because
of the occurrence of any event of default, the amount in the currency, currency unit or composite currency in which such debt securities are payable, and
government obligations on deposit with the applicable trustee, will be sufficient to pay amounts due on such debt securities at the time of their stated
maturity but may not be sufficient to pay amounts due on such debt securities at the time of the acceleration resulting from such event of default. However,
the issuing company would remain liable to make payments of any amounts due at the time of acceleration.
The applicable prospectus supplement may further describe the provisions, if any, permitting such defeasance or covenant defeasance, including any
modifications to the provisions described above, with respect to the debt securities of or within a particular series.
Conversion Rights
The terms and conditions, if any, upon which the debt securities are convertible into common stock or other securities of ours will be set forth in the
applicable prospectus supplement. The terms will include whether the debt securities are convertible into shares of common stock or other securities of ours,
the conversion price, or manner of calculation thereof, the conversion period, provisions as to whether conversion will be at the issuing company's option or
the option of the holders, the events
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requiring an adjustment of the conversion price and provisions affecting conversion in the event of the redemption of the debt securities and any restrictions
on conversion.
No Recourse
No recourse shall be had under any obligation, covenant or agreement of ours in the senior indenture or any supplemental indenture, or in any of the debt
securities or because of the creation of any indebtedness represented thereby, against any of our incorporators, stockholders, officers or directors, past, present
or future, or of any predecessor or successor entity thereof under any law, statute or constitutional provision or by the enforcement of any assessment or by
any legal or equitable proceeding or otherwise. Each holder, by accepting the debt securities, waives and releases all such liability.
DESCRIPTION OF WARRANTS
We may issue warrants to purchase debt securities, common stock, or preferred stock. We may offer warrants separately or together with one or more
additional warrants, debt securities, common stock, or preferred stock, or any combination of those securities in the form of units, as described in the
applicable prospectus supplement. If we issue warrants as part of a unit, the accompanying prospectus supplement will specify whether those warrants may be
separated from the other securities in the unit prior to the expiration date of the warrants. The applicable prospectus supplement will also describe the
following terms of any warrants:
•

the specific designation and aggregate number of, and the offering price at which we will issue, the warrants;

•

the currency or currency units in which the offering price, if any, and the exercise price are payable;

•

the date on which the right to exercise the warrants will begin and the date on which that right will expire or, if you may not continuously
exercise the warrants throughout that period, the specific date or dates on which you may exercise the warrants;

•

whether the warrants are to be sold separately or with other securities as parts of units;

•

whether the warrants will be issued in definitive or global form or in any combination of these forms, although, in any case, the form of a
warrant included in a unit will correspond to the form of the unit and of any security included in that unit;

•

any applicable material U.S. federal income tax consequences;

•

the identity of the warrant agent for the warrants and of any other depositaries, execution or paying agents, transfer agents, registrars or other
agents;

•

the proposed listing, if any, of the warrants or any securities purchasable upon exercise of the warrants on any securities exchange;

•

the designation and terms of any equity securities purchasable upon exercise of the warrants;

•

the designation, aggregate principal amount, currency and terms of any debt securities that may be purchased upon exercise of the warrants;

•

if applicable, the designation and terms of the debt securities, common stock, or preferred stock with which the warrants are issued and, the
number of warrants issued with each security;

•

if applicable, the date from and after which any warrants issued as part of a unit and the related debt securities, common stock, or preferred
stock will be separately transferable;
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•

the number of shares of common stock or preferred stock purchasable upon exercise of a warrant and the price at which those shares may be
purchased;

•

if applicable, the minimum or maximum amount of the warrants that may be exercised at any one time;

•

information with respect to book-entry procedures, if any;

•

the antidilution provisions of, and other provisions for changes to or adjustment in the exercise price of, the warrants, if any;

•

any redemption or call provisions; and

•

any additional terms of the warrants, including terms, procedures and limitations relating to the exchange or exercise of the warrants.

Specific warrant agreements will contain additional important terms and provisions and will be incorporated by reference as an exhibit to the registration
statement of which this prospectus forms a part.
DESCRIPTION OF UNITS
The following description, together with the additional information that we include in any applicable prospectus supplements and in any related free
writing prospectuses, summarizes the material terms and provisions of the units that we may offer under this prospectus. While the terms we have summarized
below will apply generally to any units that we may offer under this prospectus, we will describe the particular terms of any series of units in more detail in
the applicable prospectus supplement. The terms of any units offered under a prospectus supplement may differ from the terms described below.
We will file as exhibits to the registration statement of which this prospectus is a part, or will incorporate by reference from reports that we file with the
SEC, the form of unit agreement that describes the terms of the series of units we are offering, and any supplemental agreements, before the issuance of the
related series of units. The following summaries of material terms and provisions of the units are subject to, and qualified in their entirety by reference to, all
the provisions of the unit agreement and any supplemental agreements applicable to a particular series of units. We urge you to read the applicable
prospectus supplements related to the particular series of units that we may offer under this prospectus, as well as any related free writing prospectuses and the
complete unit agreement and any supplemental agreements that contain the terms of the units.
General
We may issue units comprised of shares of common stock, preferred stock, debt securities, warrants and units in any combination. Each unit will be
issued so that the holder of the unit is also the holder of each security included in the unit. Thus, the holder of a unit will have the rights and obligations of a
holder of each included security. The unit agreement under which a unit is issued may provide that the securities included in the unit may not be held or
transferred separately, at any time or at any time before a specified date.
We will describe in the applicable prospectus supplement the terms of the series of units, including:
•

the designation and terms of the units, including whether and under what circumstances the securities comprising the units may be held or
transferred separately;

•

any provisions of the governing unit agreement that differ from those described below; and
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•

any provisions for the issuance, payment, settlement, transfer or exchange of the units or of the securities comprising the units.

The provisions described in this section, as well as those described under "Description of Capital Stock," "Description of Debt Securities" and
"Description of Warrants," will apply to each unit and to the common stock, preferred stock, debt securities and warrants included in each unit, respectively.
Issuance in Series
We may issue units in such amounts and in such numerous distinct series as we determine.
Enforceability of Rights by Holders of Units
Each unit agent will act solely as our agent under the applicable unit agreement and will not assume any obligation or relationship of agency or trust
with any holder of any unit. A single bank or trust company may act as unit agent for more than one series of units. A unit agent will have no duty or
responsibility in case of any default by us under the applicable unit agreement or unit, including any duty or responsibility to initiate any proceedings at law
or otherwise, or to make any demand upon us.
Any holder of a unit may, without the consent of the related unit agent or the holder of any other unit, enforce by appropriate legal action its rights as
holder under any security included in the unit.
Title
We, the unit agent and any of its agents, may treat the registered holder of any unit certificate as an absolute owner of the units evidenced by that
certificate for any purpose and as the person entitled to exercise the rights attaching to the units so requested, despite any notice to the contrary.
FORMS OF SECURITIES
Each debt security, warrant and unit will be represented either by a certificate issued in definitive form to a particular investor or by one or more global
securities representing the entire issuance of securities. Unless otherwise provided in the applicable prospectus supplement, certificated securities in
definitive form and global securities will be issued in registered form. Definitive securities name you or your nominee as the owner of the security, and in
order to transfer or exchange these securities or to receive payments other than interest or other interim payments, you or your nominee must physically
deliver the securities to the trustee, registrar, paying agent or other agent, as applicable. Global securities name a depositary or its nominee as the owner of the
debt securities, warrants or units represented by these global securities. The depositary maintains a computerized system that will reflect each investor's
beneficial ownership of the securities through an account maintained by the investor with its broker/dealer, bank, trust company or other representative, as we
explain more fully below.
Registered Global Securities
We may issue the registered debt securities, warrants and units in the form of one or more fully registered global securities that will be deposited with a
depositary or its nominee identified in the applicable prospectus supplement and registered in the name of that depositary or nominee. In those cases, one or
more registered global securities will be issued in a denomination or aggregate denominations equal to the portion of the aggregate principal or face amount
of the securities to be represented by registered global securities. Unless and until it is exchanged in whole for securities in definitive registered form, a
registered global security may not be transferred except as a whole by and among the depositary for the registered global security, the nominees of the
depositary or any successors of the depositary or those nominees.
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If not described below, any specific terms of the depositary arrangement with respect to any securities to be represented by a registered global security
will be described in the prospectus supplement relating to those securities. We anticipate that the following provisions will apply to all depositary
arrangements.
Ownership of beneficial interests in a registered global security will be limited to persons, called participants, that have accounts with the depositary or
persons that may hold interests through participants. Upon the issuance of a registered global security, the depositary will credit, on its book-entry
registration and transfer system, the participants' accounts with the respective principal or face amounts of the securities beneficially owned by the
participants. Any dealers, underwriters or agents participating in the distribution of the securities will designate the accounts to be credited. Ownership of
beneficial interests in a registered global security will be shown on, and the transfer of ownership interests will be effected only through, records maintained
by the depositary, with respect to interests of participants, and on the records of participants, with respect to interests of persons holding through participants.
The laws of some states may require that some purchasers of securities take physical delivery of these securities in definitive form. These laws may impair
your ability to own, transfer or pledge beneficial interests in registered global securities.
So long as the depositary, or its nominee, is the registered owner of a registered global security, that depositary or its nominee, as the case may be, will be
considered the sole owner or holder of the securities represented by the registered global security for all purposes under the applicable indenture, warrant
agreement or unit agreement. Except as described below, owners of beneficial interests in a registered global security will not be entitled to have the
securities represented by the registered global security registered in their names, will not receive or be entitled to receive physical delivery of the securities in
definitive form and will not be considered the owners or holders of the securities under the applicable indenture, warrant agreement or unit agreement.
Accordingly, each person owning a beneficial interest in a registered global security must rely on the procedures of the depositary for that registered global
security and, if that person is not a participant, on the procedures of the participant through which the person owns its interest, to exercise any rights of a
holder under the applicable indenture, warrant agreement or unit agreement. We understand that under existing industry practices, if we request any action of
holders or if an owner of a beneficial interest in a registered global security desires to give or take any action that a holder is entitled to give or take under the
applicable indenture, warrant agreement or unit agreement, the depositary for the registered global security would authorize the participants holding the
relevant beneficial interests to give or take that action, and the participants would authorize beneficial owners owning through them to give or take that
action or would otherwise act upon the instructions of beneficial owners holding through them.
Principal, premium, if any, and interest payments on debt securities, and any payments to holders with respect to warrants, or units, represented by a
registered global security registered in the name of a depositary or its nominee will be made to the depositary or its nominee, as the case may be, as the
registered owner of the registered global security. None of us, the trustees, the warrant agents, the unit agents or any other agent of ours, agent of the trustees
or agent of the warrant agents or unit agents will have any responsibility or liability for any aspect of the records relating to payments made on account of
beneficial ownership interests in the registered global security or for maintaining, supervising or reviewing any records relating to those beneficial ownership
interests.
We expect that the depositary for any of the securities represented by a registered global security, upon receipt of any payment to holders of principal,
premium, interest or other distribution of underlying securities or other property on that registered global security, will immediately credit participants'
accounts in amounts proportionate to their respective beneficial interests in that registered global security as shown on the records of the depositary. We also
expect that payments by participants to owners of beneficial interests in a registered global security held through participants will be governed by standing
customer instructions and customary practices, as is now the case with the
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securities held for the accounts of customers or registered in "street name," and will be the responsibility of those participants.
If the depositary for any of the securities represented by a registered global security is at any time unwilling or unable to continue as depositary or ceases
to be a clearing agency registered under the Exchange Act, and a successor depositary registered as a clearing agency under the Exchange Act is not
appointed by us within 90 days, we will issue securities in definitive form in exchange for the registered global security that had been held by the depositary.
Any securities issued in definitive form in exchange for a registered global security will be registered in the name or names that the depositary gives to the
relevant trustee, warrant agent, unit agent or other relevant agent of ours or theirs. It is expected that the depositary's instructions will be based upon
directions received by the depositary from participants with respect to ownership of beneficial interests in the registered global security that had been held by
the depositary.
PLAN OF DISTRIBUTION
We may sell securities through any one or more of the following methods from time to time:
•

to or through underwriters, brokers or dealers;

•

through agents;

•

directly to one or more other purchasers in negotiated sales or competitively bid transactions;

•

through a block trade in which the broker or dealer engaged to handle the block trade will attempt to sell the securities as agent, but may
position and resell a portion of the block as principal to facilitate the transaction; or

•

through a combination of any of the above methods of sale.

We may directly solicit offers to purchase securities, or agents may be designated to solicit such offers. We will, in the prospectus supplement relating to
such offering, name any agent that could be viewed as an underwriter under the Securities Act of 1933, as amended, or the Securities Act, and describe any
commissions that we must pay. Any such agent will be acting on a best efforts basis for the period of its appointment or, if indicated in the applicable
prospectus supplement, on a firm commitment basis. This prospectus may be used in connection with any offering of our securities through any of these
methods or other methods described in the applicable prospectus supplement.
The distribution of the securities may be effected from time to time in one or more transactions:
•

at a fixed price, or prices, which may be changed from time to time;

•

at market prices prevailing at the time of sale;

•

at prices related to such prevailing market prices; or

•

at negotiated prices.

Each prospectus supplement will describe the method of distribution of the securities and any applicable restrictions.
The prospectus supplement with respect to the securities of a particular series will describe the terms of the offering of the securities, including the
following:
•

the name of the agent or any underwriters;

•

the public offering or purchase price;

•

any discounts and commissions to be allowed or paid to the agent or underwriters;
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•

all other items constituting underwriting compensation;

•

any discounts and commissions to be allowed or paid to dealers; and

•

any exchanges on which the securities will be listed.

If any underwriters or agents are utilized in the sale of the securities in respect of which this prospectus is delivered, we will enter into an underwriting
agreement or other agreement with them at the time of sale to them, and we will set forth in the prospectus supplement relating to such offering the names of
the underwriters or agents and the terms of the related agreement with them.
If a dealer is utilized in the sale of the securities in respect of which the prospectus is delivered, we will sell such securities to the dealer, as principal. The
dealer may then resell such securities to the public at varying prices to be determined by such dealer at the time of resale.
If we offer securities in a subscription rights offering to our existing security holders, we may enter into a standby underwriting agreement with dealers,
acting as standby underwriters. We may pay the standby underwriters a commitment fee for the securities they commit to purchase on a standby basis. If we
do not enter into a standby underwriting arrangement, we may retain a dealer-manager to manage a subscription rights offering for us.
Agents, underwriters, dealers and other persons may be entitled under agreements which they may enter into with us to indemnification by us against
certain civil liabilities, including liabilities under the Securities Act, and may be customers of, engage in transactions with or perform services for us in the
ordinary course of business.
If so indicated in the applicable prospectus supplement, we will authorize underwriters or other persons acting as our agents to solicit offers by certain
institutions to purchase securities from us pursuant to delayed delivery contracts providing for payment and delivery on the date stated in the prospectus
supplement. Each contract will be for an amount not less than, and the aggregate amount of securities sold pursuant to such contracts shall not be less nor
more than, the respective amounts stated in the prospectus supplement. Institutions with whom the contracts, when authorized, may be made include
commercial and savings banks, insurance companies, pension funds, investment companies, educational and charitable institutions and other institutions,
but shall in all cases be subject to our approval. Delayed delivery contracts will not be subject to any conditions except that:
•

the purchase by an institution of the securities covered under that contract shall not at the time of delivery be prohibited under the laws of the
jurisdiction to which that institution is subject; and

•

if the securities are also being sold to underwriters acting as principals for their own account, the underwriters shall have purchased such
securities not sold for delayed delivery. The underwriters and other persons acting as our agents will not have any responsibility in respect of
the validity or performance of delayed delivery contracts.

Certain agents, underwriters and dealers, and their associates and affiliates may be customers of, have borrowing relationships with, engage in other
transactions with, or perform services, including investment banking services, for us or one or more of our respective affiliates in the ordinary course of
business.
In order to facilitate the offering of the securities, any underwriters may engage in transactions that stabilize, maintain or otherwise affect the price of the
securities or any other securities the prices of which may be used to determine payments on such securities. Specifically, any underwriters may overallot in
connection with the offering, creating a short position for their own accounts. In addition, to cover overallotments or to stabilize the price of the securities or
of any such other securities, the underwriters may bid for, and purchase, the securities or any such other securities in the open market.
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Finally, in any offering of the securities through a syndicate of underwriters, the underwriting syndicate may reclaim selling concessions allowed to an
underwriter or a dealer for distributing the securities in the offering if the syndicate repurchases previously distributed securities in transactions to cover
syndicate short positions, in stabilization transactions or otherwise. Any of these activities may stabilize or maintain the market price of the securities above
independent market levels. Any such underwriters are not required to engage in these activities and may end any of these activities at any time.
Under Rule 15c6-1 of the Exchange Act, trades in the secondary market generally are required to settle in three business days, unless the parties to any
such trade expressly agree otherwise. The applicable prospectus supplement may provide that the original issue date for your securities may be more than
three scheduled business days after the trade date for your securities. Accordingly, in such a case, if you wish to trade securities on any date prior to the third
business day before the original issue date for your securities, you will be required, by virtue of the fact that your securities initially are expected to settle in
more than three scheduled business days after the trade date for your securities, to make alternative settlement arrangements to prevent a failed settlement.
The securities may be new issues of securities and may have no established trading market. The securities may or may not be listed on a national
securities exchange. We can make no assurance as to the liquidity of or the existence of trading markets for any of the securities.
In compliance with the guidelines of the Financial Industry Regulatory Authority, or FINRA, the aggregate maximum discount, commission or agency
fees or other items constituting underwriting compensation to be received by any FINRA member or independent broker-dealer will not exceed 8% of the
proceeds from any offering pursuant to this prospectus and any applicable prospectus supplement.
LEGAL MATTERS
Unless the applicable prospectus supplement indicates otherwise, the validity of the securities in respect of which this prospectus is being delivered will
be passed upon by Goodwin Procter LLP.
EXPERTS
The audited consolidated financial statements incorporated by reference in this prospectus and elsewhere in the registration statement have been so
incorporated by reference in reliance upon the report of Grant Thornton LLP, independent registered public accountants, upon the authority of said firm as
experts in accounting and auditing.
33

Table of Contents

Up to $21,000,000 of Shares of Common Stock and
354,430 Shares of Common Stock
PROSPECTUS SUPPLEMENT
December 18, 2018

